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APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF 
COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This brief has been prepared, served and filed on be¬ 
half of the appellant Harold Roland Christoffel and in 
support of his appeal which was initiated pursuant to the 
provisions of Section 225(a), Title 28 of the United States 
Code (Judicial Code, Section 128(a), Feb. 7, 1925, c. 150, 
43 Stat. 813, Feb. 13, 1925, c. 229, § 1, 43 Stat. 936). The 
appeal is from a jury verdict and a judgment that the 
appellant is guilty of having violated Sec. 22-2501 D. C. 
Crim. Code (Perjury) (Joint Appendix* 1-8) and from the 
sentence imposed upon the appellant (J.A. 272). 

Statement of Facts 

The indictment herein was drawn under Sec. 22-2501 
of the District of Columbia Criminal Code and, in six 


•Hereinafter designated 


2 


counts, charged the appellant with having committed the 
crime of perjury (J.A. 1-8). After a trial and a jury 
verdict convicting him on all counts (J.A. 268), Currax, J., 
the Trial Justice, granted a motion of acquittal as to Count 
II of said indictment (J.A. 271). 

The acts of perjury of which the appellant has been 
found guilty occurred on March 1, 1947, in the course of 
appellant's testimony before the Committee on Education 
and Labor of the House of Representatives of the 80th 
Congress of the United States* (J.A. 38, 41, 43, 85, 86, 
113, 141 and Government Exhibits 6 and 8). The House 
Committee, at that time, was holding hearings on proposed 
amendments to the National Labor Relations Act; and 
such amendments were in fact subsequently enacted as the 
Taft-Hartley Law (J.A. 84, 88, 111, 112, 1S4). 

The House Committee was authorized by the Legisla¬ 
tive Reorganization Act of 1946 and by Resolution No. Ill 
of the House of Representatives adopted on February 26, 
1947,** to conduct studies and investigations relating to 
matters coming within its jurisdiction, subpoena and swear 
witnesses and to report to the full House the result of its 
studies and investigations with recommendations for legis¬ 
lation (J.A. 84). 

The appellant Christoffel was sworn by the Chairman 
of the House Committee, Fred A. Hartley, Jr., on the 
afternoon of March 1, 1947. 

The indictment herein was returned and filed on July 23, 
1947 (J.A. 28) and the appellant pleaded Not Guilty on 
August 5,1947 (J.A. 28). 

On September 3, 1947, the. appellant moved to dismiss 
the indictment on the following grounds, among others: 
that the chairman of the House Committee had no au¬ 
thority w’ithin the meaning of Sec. 22-2501 D. C. Crim. 
Code to administer an oath to him; that the testimony 
adduced from the appellant was before a federal body 


* Hereinafter sometimes referred to as the “House Committee.” 
** Congressional Record Vol. 93, p. 1504, Feb. 26, 1947. 
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and with respect to matters pertaining to the federal 
government and that, consequently, if any offense or per¬ 
jury was committed it was an offense against the federal 
government and not against the local government of the 
District of Columbia; and on the further ground that the 
indictment failed to allege that a quorum of the House 
Committee was present at the time the alleged perjury was 
committed (J.A. 8, 9). Said motion was denied on Oc¬ 
tober 3,1947 by McGuire, J. (J.A. 10). 

On September 3, 1947, the appellant also moved for 
and was denied the right to a bill of particulars, with 
respect to the names of the members of the House Com¬ 
mittee who were present when the appellant made his 
allegedly perjurious statements (J.A. 11). 

Thereafter and on December 26,1947, the appellant filed 
an affidavit of bias and prejudice requesting that Holtzoff, 
J. disqualify himself (J. A. 12-20) and on January 5, 1948, 
Holtzoff, J. certified the cause for reassignment to another 
judge (J.A. 20, 21). 

Subsequently, and on February 16,1948, the trial of the 
appellant was begun before Curran, J. and a jury (J. A. 28). 
On March 3, 1948, the jury returned a verdict of guilty 
(J.A. 28,268) and two days later the appellant filed a motion 
for a new trial (or acquittal) which was promptly denied 
(J.A. 271). # 

The appellant was thereupon sentenced to a term of 
two to six years in the penitentiary (J.A. 272), judgment 
was entered and, on the same day (March 5, 1948), the 
appellant filed his notice of appeal (J.A. 27). 

The basic charge in the indictment accused the appellant 
of testifying falsely under oath respecting his political 
affiliation. Despite the appellant’s active opposition to the 
charge on the trial herein, the jury returned an adverse 
verdict. Consequently the appellant has confined his appeal 


* Except, as heretofore indicated, the motion for acquittal was granted as 
to Count II of the indictment. 
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to those determinations of law on which it is claimed the 
court below erred (J.A. 273, 274). 

During all stages of the litigation,—from the motion 
to dismiss the indictment down through the trial, charge 
and motion for a new trial,—the appellant raised as one 
of his defenses the propriety of an indictment for or con¬ 
viction of the charge of perjury in the absence of a quorum 
of the House Committee at the time the appellant was 
sworn and/or testified. On this appeal the appellant raises 
this and additional questions of law which are set forth 
hereinafter under the heading ‘‘Summary of Argument .” 

Summary of Argument 

The appellant urges that the judgment of conviction 
herein be reversed for the following reasons: 

The appellant was indicted and tried for the crime 
of perjury as defined by a local statute of the District of 
Columbia; in order for him to have been found guilty it 
was necessary to prove that a properly authorized oath 
was administered to him. The District of Columbia Code 
did not authorize the oath which was administered. The 
fact that the oath was otherwise authorized is immaterial; 
failure to prove a proper authorization resulted in a failure 
to prove the commission of the crime. Moreover, if the 
appellant committed any crime it was exclusively against 
the federal government and thus the perjury charged was 
cognizable exclusively under the federal statute (18 U. S. 
C. A. § 231). There being no doubt the appellant can still 
be indicted and tried under the federal statute the trial 
and conviction below exposed the appellant to the risk of 
double jeopardy and punishment as well as to excessive 
punishment. 

In addition, and regardless of the particular statute 
allegedly violated, it is clear that perjury cannot be com¬ 
mitted before a multiple-member tribunal absent a quorum 
of that body at the time of the administration of the oath 
and the testimony. The trial court ruled and charged that 



5 


if a quorum of the tribunal was present at the time the 
tribunal convened it was immaterial how many members 
of it were actually present thereafter at the time of the 
administration of the oath and the testimony. This ruling 
removed from the province of the jury an essential ques¬ 
tion of fact and denied the appellant his constitutional right 
to due process of law, for there was substantial evidence 
which the jury should have considered on the subject of 
quorum. 

Furthermore, it was error for the trial court to refuse 
to disqualify the jury panel and to further refuse to make 
accessible to the appellant the results of an investigation 
of that panel by the Federal Bureau of Investigation. 

POINT I 

The appellant did not violate Title 22, Section 2501 
of the District of Columbia Criminal Code and it was 
reversible error to indict, try, convict and sentence 
him thereunder. 

That the appellant herein was indicted, tried, convicted 
and sentenced for a violation of Section 22-2501 of the 
District of Columbia Criminal Code is certain. The in¬ 
dictment was drawn under that local statute (J.A. 1), the 
docket entries reflect it (J.A. 28), the trial court so charged 
(J.A. 256) and the sentence imposed confirms it (J.A. 28, 
272). In his motion to dismiss the indictment (J.A. 8-9), 
in his requests to charge (J.A. 267), and in his motion for 
acquittal and new trial (J.A. 23-24), appellant has con¬ 
sistently but unsuccessfully contended that the allegations 
of the indictment did not constitute a crime under Title 22, 
Section 2501 of the District of Columbia Criminal Code. 
Appellant submits that in permitting this course of events 
to unfold, over and despite the active opposition of the 
appellant at all stages of the prosecution, the District Court 
committed serious, prejudicial and reversible error. 
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A. 

The Oath Administered to Appellant Was Not Authorized 
Under the District of Columbia Code 

The classic definition of the crime of perjury, to which 
Section 22-2501 District of Columbia Criminal Code con¬ 
forms, discloses that “the elements of perjury are the 
statement, its falsity and materiality, the oath, its autho¬ 
rization and administration.” 48 Cory. Jur., p. 824. It is 
the authorization of the oath with which we are here 
concerned; and if the prosecution has failed to prove a 
proper authorization to administer an oath, it has, by the 
same token, failed to prove the commission of perjury by 
the appellant. 

The indictment herein, though charging a violation of 
the District of Columbia Criminal Code, alleged that “a 
law of the United States authorized an oath to be admin¬ 
istered” (J.A. 3).* The only evidence of an authorization 
(under “a law of the United States” or otherwise) offered 
upon the trial herein was contained in Government Exhibit 
No. 2 which counsel explained to the jury in this fashion: 

“Mr. Pratt: Exhibit No. 2 is a certified copy of 
the Resolution No. Ill of the House of Representa¬ 
tives adopted February 26, 1947. Without reading 
this exhibit, I will say that it is a resolution which 
gave the Committee of the House of Representatives 
power to hold meetings and subpoena witnesses and 
swear witnesses and in general to hold investiga¬ 
tions” (J.A. 32). 

There is no question that this statement is true. Con¬ 
ceding that the Resolution referred to authorized the ad¬ 
ministration of an oath, is that fact sufficient as proof of 
authorization under Section 22-2501 D. C. Crim. Code? 

The appellant contends that this question should be 
answered in the negative and that the judgment of the 
trial court should therefore be reversed. 

* The quoted language is not part of the District of Columbia perjury 
statute; it is found only in the general federal perjury statute (18 U. S. C. A. 
* 231). 
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The District Code is a complete codification of the laws 
applicable to the District of Columbia. Sims v. Rives, 66 
App. D. C. 24, 84 F. (2) 871, cert. den. 298 U. S. 682. The 
crime for which the appellant stood trial and for which he 
was convicted and sentenced is part of that Code. The 
provisions of that Code which authorize the administration 
of an oath in the District of Columbia are numerous and 
specific. 

The Corporation Counsel, his assistants, the Clerk of 
the District Court, the Police Court Clerks, the Police 
and Juvenile Court Judges, the Commissioners of the 
District, the Mayor, the Superintendant of Police, Notaries 
Public, the Police Department Trial Board Chairman and 
the Justices of the United States District Court are all 
specifically authorized by the District Code to administer 
oaths (Titles 1, 4, 11, District of Columbia Code). Some 
of these officials also are otherwise authorized to administer 
other oaths. For instance the Judges and Clerk of the 
United States District Court are authorized by a law of the 
United States to administer oaths in addition to those 
authorized to them by the District Code (28 U. S. C. A. 
§385; R. S. §725; March 3, 1911). 

Significantly the members of Congress who enacted the 
District Code did not see fit to authorize the members of 
that body to administer an oath under the District Code. 
Since those authorized were all locally resident and officially 
engaged, and Congressmen are not, the omission to au¬ 
thorize the latter would seem to be purposeful and reason¬ 
able. 

Thus, though members of Congress are generally au¬ 
thorized to administer oaths (2 U. S. C. A. § 191), and 
though some members of Congress are specially authorized 
to administer oaths in Washington, D. C., and elsewhere 
(Resolution 111), none are authorized under the District 
Code. Congressmen are authorized by a “law of the 
United States ” (2 U. S. C. A. § 231) but are not authorized 
“in any case in which the law authorized such an oath” 
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(Section 22-2501D. C. Crira. Code).* This places Congress¬ 
men generally, and Chairman Hartley particularly, in the 
position of “one who had authority to administer certain 
oaths, but not the one in question” (48 Cory. Jur., p. 856). 

Under such circumstances an oath administered by 
Chairman Hartley could not fulfill the requirement of Sec¬ 
tion 22-2501 D. C. Crim. Code. “For . . . where the oath 
was administered by a person having no legal authority 
to do so . . . or by one who had authority to administer 
certain oaths, but not the one in question, or by one who 
had authority seemingly colorable, but no authority in fact, 
there can be no conviction, for the oath is altogether idle” 
(48 Cory. Jur., p. 856). 

This result is entirely proper when examined in the 
light of precedent and logic. United States v. Curtis , 107 
U. S. 671; United States v. Garcelon, 82 F. 611 (D. Col.); 
United States v. Doshen, 133 F. (2) 757 (C. C. A. 3); United 
States v. Mannion, 44 F. 800 (D. C. D. Wash. N. D. 1890); 
United States v. Law, 50 F. 915 (D. C. W. D. Va. 1892); 
and United States v. Bedgood, 49 F. 54 (D. C. S. D. Ala. 
1891), all substantiate this result. Perjury cannot be 
predicated on a feigned or non-existent authority to sol¬ 
emnize the testimony. 

United States v. Curtis, suyra, is particularly persua¬ 
sive. The case was certified to the United States Supreme 
Court in 1882 from the Circuit Court of Appeals of the 
United States for the Eastern District of Missouri. Curtis 
had made a report under oath to the Comptroller of Cur¬ 
rency on the financial condition of his bank. He was indicted 
and convicted for perjury. On appeal he raised the question 
of the authorization of the oath. Mr. Justice Harlan 
stated: 

“The controlling question is as to the authority of 
the notary to administer the oaths, upon the falsity 
of which the indictment is laid” (107 U. S., at 672). 

* The difference in language can be explained only by an intent to limit 
authorization for administration of oaths under the District Code. 
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In determining this question the Court pointed out 
that the notary before whom the oath was administered 
was commissioned by a state and that the real question, 
therefore, was whether a person so authorized to administer 
an oath was authorized as well by the federal government. 

It may be noted parenthetically that this is the exact 
converse of the situation at bar; for here the person who 
administered the oath was authorized by the federal govern¬ 
ment and the question is whether or not he was equally 
authorized under the local statute. 

In determining the appeal the Supreme Court found 
that despite the authority under his state commission, no 
federal statute supported “the authority exercised by the 
notary public who administered these oaths to defendant” 
(107 U. S., at 674). The Court felt constrained to answer 
the question which it posed in the negative and concluded: 

“It will accordingly be certified to the Court below 
that the alleged false oaths of the defendant were 
not taken before an officer competent . . . under the 
laws ... to administer them” (107 U. S., at 674). 

A more recent affirmation of the rule is found in United 
States v. Doshen, 133 F. (2) 757 (C. C. A. 3). There the 
facts were not in dispute. The defendant had admitted 
making a false statement. He was indicted and convicted 
of perjury under the general federal statute. The alleged 
perjury was committed before one Solomon, an immigra¬ 
tion official who was a Special Inspector at the time he 
administered an oath to the defendant. Previous thereto 
Solomon had been an Immigration Inspector. The de¬ 
fendant contended that while an Immigrant Inspector 
was specifically authorized to administer oaths, under a 
federal statute, no such authority was vested in Special 
Inspectors. The Court of Appeals noted that “an oath 
taken before an officer who has no legal authority to ad¬ 
minister it cannot serve as the basis of an indictment for 
perjury”, and then framed the issue as follows: 
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“The question presented is, therefore, whether 
Mitchell Solomon, the officer who was designated as 
a special inspector of the Immigration and Naturali¬ 
zation Service, was competent to administer the oath 
to the defendant” (133 F. (2), at 758). 

Thereafter the Court concluded that as Solomon no longer 
had the title of Immigrant Inspector he was no longer 
authorized to administer oaths. 

“What is as important, however, as Solomon’s lack 
of authority to administer an oath to the defendant 
is the fact that Doshen was charged . . . with an 
asserted crime that did not exist, namely, making 
a false oath before an officer of the United States 
designated as a ‘Special Inspector of the Immigra¬ 
tion and Naturalization Service, Department of Jus¬ 
tice.’ The crime with which he should have been 
charged was making a false oath before an ‘Immi¬ 
grant Inspector’ . . . Doshen was compelled wrong¬ 
fully to go on trial” (133 F. (2), at 759). 

This conclusion was not affected by the government’s 
contention that Solomon could administer oaths under the 
statutory provision authorizing any officer of a department 
engaged in the investigation of fraud to administer oaths 
(5 U. S. C. A. § 93). 

“Since the government had not alleged that Solo¬ 
mon administered the oath in connection with an 
investigation of a fraud upon the government, it 
cannot rely upon Section 93 of Title 5 as the source 
of Solomon’s authority” (133 F. (2), at 760). 

Accordingly, the conviction was reversed. 

Thus, as in the Curtis case, the Doshen case establishes 
that the power to administer oaths under certain circum¬ 
stances is inconsequential in a perjury prosecution unless 
that power extends to the particular oath violated. (See also 
Danaherx. United States, 39 F. (2) 325, 331 (C. C. A. 8).) 

Appellant here was charged with the violation of the 
District Code. But Chairman Hartley was not authorized 
by the local statute to administer an oath. It is apparent, 
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then, that in the chain of proof presented by the govern¬ 
ment there was a gap. Before a citizen can be convicted 
of the crime of perjury, it must be proven that an author¬ 
ized oath was administered. That has not been achieved 
in the instant case. This gap is fatal and results in a fail¬ 
ure of proof under the indictment. 

B. 

The Perjury Charged Was Cognizable Only Under 
Title 18, Section 231 of the United States Code 

Congress has enacted a federal perjury statute which 
defines the crime of perjury against the federal govern¬ 
ment. That statute (Title 18, U. S. C. A. § 231) is set forth 
herein under the heading “Basic Statutes” (Appendix A). 

Congress has also enacted a perjury statute which de¬ 
fines the crime of perjury against the local government 
of the District of Columbia. The appellant was indicted 
for a violation of this latter statute. 

The local statute under which the appellant was tried, 
convicted and sentenced provides for punishment by im¬ 
prisonment “for not less than two nor more than ten 
years”; while the general federal perjury statute provides 
for punishment by imprisonment for “not more than five 
years.” The appellant was improperly and unlawfully 
prosecuted and sentenced under the local rather than the 
federal statute. 

The tribunal before which the appellant gave his testi¬ 
mony was a Committee of the House of Representatives. 
Its existence as a branch of the national legislature is pro¬ 
vided for by the United States Constitution (Art. I, Sec¬ 
tions 1, 2); and the Committee on Education and Labor is 
a standing Committee of the House by virtue of a provi- , 
sion of the Legislative Reorganization Act of 1946. (Title 
I, Part 2, Section 121 (a)). Matters properly within the 
jurisdiction of the House Committee, and the subject matter 
of the hearing wherein appellant testified, are national in 
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character and scope. The particular legislation which was 
sought to be and which was, in fact, amended was the Na¬ 
tional Labor Relations Act (J.A. 84). 

The times, places and manner in which the Committee 
could sit, subpoena and swear witnesses and take testimony 
for the use of the Committee and the House of Representa¬ 
tives was regulated by enactment of that body (Govern¬ 
ment Exhibit 2). In administering an oath the officer desig¬ 
nated to do so acted not by direction of local law but rather 
federal law (Government Exhibit 2). In taking an oath and 
giving testimony before this federal body in connection 
with proposed federal legislation, a witness does so in 
obedience to a subpoena authorized by the House of Repre¬ 
sentatives and not in pursuance of any law of the District 
of Columbia. 

Thus a witness who gives testimony pursuant to a law 
or direction of the United States rather than a state or the 
District of Columbia is accountable for the truth of his 
testimony only to the United States and perjury committed 
in the course of such testimony is an offense exclusively 
against the public justice of the United States. Thomas v. 
honey, 134 U. S. 312; Caha v. United States, 152 U. S. 211. 
This would follow regardless of where or in what part of 
the United States the testimony was taken. Thomas v. 
Loney, supra . 

Section 231 of Title 18 of the United States Code, a fed¬ 
eral statute, defines and prescribes punishment for the 
crime of perjury. There is no doubt that perjury commit¬ 
ted before a federal body of the nature of a congressional 
committee is punishable under that statute; and in fact 
there have been prosecutions for perjury committed under 
such circumstances. United States v. Seymour, 50 F. (2) 
930 (D.C. Neb.); United States v. Creech, 21 Fed. Snpp. 
439 (D.D.C.); see Coho, v. United States, supra. 

If perjury is committed before a federal body inquiring 
into matters which are federal in nature, the fact that per¬ 
jury was committed within the geographical limits of the 
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District of Columbia should not prevent the operation of 
the federal perjury statute any more than the fact that 
perjury was committed with respect to matters federal in 
nature within the geographical limits of the state of Neb¬ 
raska, as was the case in United States v. Seymour, supra. 
This would seem to be true though both the District of 
Columbia and the State of Nebraska had local perjury 
statutes. The fact that the District of Columbia has a 
perjury statute does not prevent its statute and the federal 
statute from subsisting together. Each has its legal and its 
geographical application. The determination of the specific 
legal application of each statute is no longer a matter of 
controversy. As was stated by Groner, C. J.: 

“In Johnson v. United States, 225 U. S. 405, the 
Supreme Court said that the Criminal Code of the 
District and the Federal Criminal Code had definite 
territorial applications and they might subsist to¬ 
gether; that the Federal Code embraces general legis¬ 
lation of general operation, while the District Code 
embraces local legislation of local operation; . . .” 
(O’Brien v. United States, 99 F. (2), at 369). 

The crime of perjury committed before a Congressional 
committee is a crime under the code which “embraces gen¬ 
eral legislation of general operation,” and since there is 
no conflict respecting the operation of federal and local 
perjury statutes in the District of Columbia, the local stat¬ 
ute may not be the basis for a prosecution under circum¬ 
stances outlined hereinabove. 

Any other construction of the respective areas of ap¬ 
plicability of the federal and local perjury statutes would 
result in an unfair and anomalous situation, since the limit 
of punishment under the District Code is two years mini¬ 
mum and ten years maximum, while the limit of punish¬ 
ment under the Federal Code is imprisonment not to exceed 
five years. This Court should avoid a construction which 
would yield a result in which the same crime against the 
same jurisdiction or sovereign would be differently pun- 
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ishable according to the fortuitous circumstances of where 
the crime was committed. 

The O'Brien case, supra, does not require that the local 
perjury statute of the District of Columbia be here applied. 
The Circuit Court correctly noted that there was nothing 
inconsistent in the co-existence of statutes prescribing dif¬ 
ferent punishments for the same crime against different 
jurisdictions. 

However, in the instant case, the perjury was committed 
by one who had accepted an invitation from a Committee 
of the Congress of the United States to appear at Com¬ 
mittee hearings in 'Washington to testify and give informa¬ 
tion concerning a matter of general federal importance and 
legislation. Unlike the O'Brien case, the alleged perjury 
here clearly constituted a crime against the United States 
and not a crime against the District of Columbia. To apply 
the term of punishment of the District of Columbia Code 
to the case at bar would mean that for the commission of 
the same crime against the same sovereign or jurisdiction, 
a defendant may be punished differently, according to 
whether the alleged crime occurred in the District of 
Columbia or elsewhere. Such a determination would con¬ 
stitute a failure to dispense even-handed punishment for 
the same offense against the same sovereign or jurisdic¬ 
tion and would therefore constitute a denial of equal pro¬ 
tection of the laws and of due process. 

If perjury has been committed by the appellant herein, 
he may be charged only with the commission of the same 
crime as could be charged anywhere else in the United 
States, to wit, violation of Title 18, IT. S. C. A., Section 231. 

“. .. the power of punishing a witness for testifying 
falsely in a judicial proceeding belongs peculiarly to 
the government in whose tribunals that proceeding 
is had. It is essential to the impartial and efficient 
administration of justice in the tribunals of the 
nation, that witnesses should be able to testify freely 
before them, unrestrained by legislation of the State, 
or by fear of punishment in the state courts. The 
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administration of justice in the national tribunals 
would be greatly embarrassed and impeded if a wit¬ 
ness testifying before a court of the United States, 
or upon a contested election of a member of Con¬ 
gress, were liable to prosecution and punishment in 
the courts of the State upon a charge of perjury^ 
preferred by a disappointed suitor or contestant, or 
instigated by local passion or prejudice” (Thomas 
v. Loney, supra, at p. 375). 

It is submitted then that in the instant case, the Govern¬ 
ment should have prosecuted the appellant for his false 
testimony under oath only under the law making such 
conduct a crime against the United Slates. This crime is 
defined not by the local District of Columbia Criminal Code 
but by 18 U. S. C. A. § 231. The indictment should, there¬ 
fore, have been dismissed prior to trial. 

After mistakenly permitting a trial to be held, the 
lower court consolidated and confirmed the original error 
by wrongfully charging that the District of Columbia Code 
defined the crime of perjury “for the purposes of this 
case” (J.A. 256). As a consequence, the judgment of con¬ 
viction should be set aside and reversed; at least the sen¬ 
tence of two to six years should be set aside and the case 
remanded for sentencing in conformity with the provisions 
of 18 U. S. C. A. § 231. 


C. 

The Trial, Conviction and Sentencing in This Cause Exposes 
the Appellant to the Risk of Double Jeopardy and/or 
Punishment and Should Therefore Be Reversed 

In determining the applicability of the District Code 
perjury statute to appellant’s testimony it must be con¬ 
sidered that in view of the patent applicability of the 
federal perjury statute, conviction here under the District 
Code exposes appellant to subsequent prosecution for the 
same allegedly perjurious testimony. Jerome v. United 
States, 318 U. S. 101. For notwithstanding the fact that 
the appellant has already been convicted under the District 
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Criminal Code, appellant is liable to indictment under the 
federal Criminal Code. Moore v. People of State of 
Illinois, 55 U. S. 13; Hebert v. State of Louisiana, 272 
U. S. 312; Jerome v. United States, supra. 

The risk that appellant may be tried and sentenced 
twice for the same acts since they constituted two different 
offenses, one under the local statute and one under the 
federal statute, is present and substantial. The legal au¬ 
thority and power to indict and try the appellant again 
is apparent. It is precisely this kind of risk against 
which citizens generally and the appellant in particular are 
entitled to be protected. The constitutional inhibition 
against making a citizen twice subject to “jeopardy of life 
and limb’’ for the same acts has been judicially defined 
not merely as a protection after the event but as a pro¬ 
tection against the risk or mere possibility of future 
jeopardy. Berger v. United States, 295 U. S. 78; Roivley 
v. Welch, 72 App. D. C. 351, 114 F. (2) 499; Corbett v. 
United States, 89 F. (2) 124, 127; United States v. Bell, 
163 U. S. 662, 669. 

Thus, to the extent that statutory constructions may 
play some role in protecting appellant from those risks 
he is entitled to a statutory construction which does elimi¬ 
nate those risks. Such a theory of statutory construction 
would require this Court to construe the provisions of 
the District of Columbia Criminal Code narrowly so that 
they are applied only against persons and actions which 
offend against the local sovereignty. Where, as here, the 
entire setting, pattern and background is predominantly 
federal the appellant’s actions should not be held to con¬ 
stitute an offense against the local sovereignty if in so hold¬ 
ing the appellant will be exposed to even the merest possi¬ 
bility of double jeopardy. 
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POINT II 

The Trial Court erroneously ruled and charged 
that if the jury found that a quorum of the Committee 
on Education and Labor was in attendance at the con¬ 
vening of its afternoon meeting on March 1, 1947, no 
point of lack of quorum having been raised, then as 
a matter of law, it must find that appellant testified 
before a competent tribunal; the conviction herein 
consequently should be reversed. 

At all stages of the prosecution, as on this appeal, the 
appellant has contended that he could not have committed 
the crime of perjury before the House Committee absent 
a quorum of that body both at the time the appellant was 
sworn and at the time he srave his testimony (J.A. 9, 11, 
23, 24, 33, 36, 37, 40, 73, 79-83, 119-143, 244, 245, 259, 260, 
267). 

This contention was raised on the motion to dismiss the 
indictment (J.A. 9). At that time the District Court deter¬ 
mined that the problem was evidential (J.A. 10). 

Subsequently the rulings of the trial court gradually 
and completely removed the problem of quorum from the 
realm of the evidential and the province of the jury and 
committed it for determination by the Court as a matter of 
law. In so doing the rulings of the trial court went through 
a strange metamorphisis. 

On trial it first appeared that the government would 
indeed have to prove the presence of a quorum at the time 
of the administration of the oath and at the time of the 
giving of the testimony (J.A. 33, 40, 60-62). Subsequently, 
the Court ruled that a quorum would be presumed and that 
the presumption could be rebutted. In other words, the 
trial judge held that if a quorum of the House Committee 
was shown to be present when that body convened for its 
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afternoon session on March 1, 1947, that condition would 
be presumed to continue through the swearing of the wit¬ 
ness unless the contrary was shown (J.A. 72-83). For a 
while, then, the trial court still adhered to the view that the 
problem was evidential and therefore a matter for the 
jury (J.A. 107). 

Thereafter the court expressed the opinion that once the 
government had shown a quorum present at the beginning 
of the afternoon session of the House Committee (no point 
of lack of quorum having been raised) a legally constituted 
body was in existence (J.A. 119). This view was later re¬ 
peated (J.A. 164). Finally during the course of the trial 
the Court in effect ruled that the question of the presence 
of a quorum after 2:15 was irrebuttably presumed (J.A. 
173-175). At that point the following colloquy took place: 

“Mr. Rogge: May I proceed? If the Court 
please, did I understand Your Honor to rule it isn’t 
material how many Congressmen were there at the 
time Mr. Christoffel testified, Your Honor? 

The Court: That is correct, sir. That is correct. 
Just so long as there was a quorum present when 
the Committee met to transact business. And if the 
Committee did meet, that is, if 13 of this Committee 
of 25 did meet and at some time thereafter during 
the progress of the hearing some of these 13 or 14 
left temporarily, or otherwise, and no question had 
been raised as to the lack of a quorum, then the fact, 
the majority did not remain, would not affect for the 
purpose of this case the Committee as a competent 
tribunal, just so long as the Committee went in ses¬ 
sion as a legally constituted Committee of the House, 
and that before the witness was sworn and testified, 
there was a legal, competent Committee of the House, 
then I will sustain the Government on the question 
of a quorum. 

Mr. Rogge: I would like to be heard on that. 

The Court: I heard you for an hour the other 
day, Mr. Rogge, when you objected to the introduc¬ 
tion of the transcript. I have made my ruling. You 
may have an exception” (J.A. 174). 
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The denial of the appellant’s request to charge (J.A. 
244, 245), as well as the trial court’s charge (J.A. 259), both 
follow and confirm the above ruling. 

An analysis of the Joint Appendix herein discloses that 
as the evidence progressively tended to establish the lack of 
a quorum or to rebut the presumption of quorum, the Court 
pari passu made the presumption irrebuttable. Appellant 
contends that the trial court thereby committed reversible 
error. For, as will hereinafter appear, there was evidence 
from which the jury could find that there was no quorum 
when appellant was sworn and testified, and in the absence 
of a quorum at such time the testimony of appellant could 
not have constituted the crime of perjury. 


A. 


An Analysis of the Evidence Reveals That There Was Ample 

Basis for the Jury to Conclude That a Quorum of the 
House Committee Was Not in Attendance at the 
Time the Appellant Was Sworn and Testified 

Proof as to the attendance of Congressmen at the after¬ 
noon session of the House Committee on March 1, 1947 was 
adduced by documentary and oral evidence. The docu¬ 
mentary proof is contained in Government Exhibits 4, 5 
and 6. The oral evidence is contained in the testimony of 
Frank S. McArthur, an employee of the Committee (J.A. 
32); Martin C. Smith, shorthand reporter to the Committee 
(J.A. 73); Representative Fred A. Hartley, Jr. Chairman 
of the House Committee (J.A. 83); Fred L. McStroul, a 
witness called by the government and subsequently made 
a witness on behalf of the appellant (J.A. 143); and various 
Congressmen (J.A. 163, et seq.). 

The documentary evidence supplied by Government 
Exhibits 4 and 5 was of no aid to the prosecution in estab¬ 
lishing the attendance record of members of Congress at 
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tlie time the appellant was sworn or testified. The former 
exhibit listed the Congressmen who were present “at 
2 o’clock or whatever time the meeting was called” (J.A. 
35) and consequently was offered and received in evidence 
over objection. The basic issue raised on this appeal was 
asserted at the time of this objection (J.A. 37). 

Government Exhibit 4 showed that fourteen Congress¬ 
men were present at the beginning of the afternoon session 
on March 1, 1947 (J.A. 38): but the testimony is clear that 
Exhibit 4 was not a tally of those present at any other time 
during the afternoon (J.A. 72). 

Government Exhibit 5 was part of the Journal of the 
House Committee and purported to show only who was 
present “during the afternoon and the morning” of 
March 1, 1947 (J.A. 39). This exhibit did not reflect 
which Committee members were present at any particular 
time of the day either (J.A. 45) and it was also received 
in evidence over objection. 

“Mr. Rogge: . . . The particular thing I wanted 
to bring out from the witness ... is that it does not 
show who was present at the particular time in the 
afternoon when Mr. Christoffel was alleged to be 
there. I want to make the objection that therefore 
it has no materiality or relevancy in this case. 

The Court: Is there any other objection to it? 

Mr. Rogge: That would be my principal objec¬ 
tion, Judge. 

The Court: Very well; it may be admitted and 
you may have an exception” (J.A. 40-41). 

Government Exhibit 6 (the transcript of the testimony 
of the appellant before the House Committee on March 1, 
1947) can best be weighed hereinafter in the analysis of 
oral testimony. The documentary evidence offered by the 
prosecution, then, constituted no proof of the existence of 
a quorum of the House Committee at the time the appel¬ 
lant was sworn or testified. The oral evidence which might 
sustain the Government’s burden is even more insubstan¬ 
tial. 
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The Government attempted to prove the number of 
members of Congress who were present at the time the 
appellant was sworn and testified. The subject was raised 
on the direct examination of the Clerk of the Committee. 
The following excerpt is his testimony: 

“Q. Were you present at the time the defendant 
Christoff el was sworn by the Chairman? A. I was. 

Q. Do you know how many members were present 
at that time? A. No, I could not vouch for that, I 
do know—” (J.A. 38). 

Thus through this witness at least there was a complete 
failure of proof. Mr. McArthur could not state how many 
members of the Committee were present when the appellant 
testified (J.A. 42). 

Congressman Hartley, the Chairman of the Committee 
believed that a quorum of the Committee was present at 
the time the appellant was examined and so stated (J.A. 
89). Other Congressmen questioned on the subject could 
give no direct evidence. For instance, Congressman Mc- 
Cowen who was present when the appellant was examined 
(J.A. 164), and who particularly remembered the after¬ 
noon session (J.A. 164), testified on cross examination that 
he could not remember any Congressmen who questioned 
the witness (J.A. 175-176). 

Other members of the Committee were equally vague 
and uncertain on the subject (J.A. 200, 222, 233). 

A number of things are clear however. To begin with, 
the oral testimony demonstrated, what is common knowl¬ 
edge, namely, that Congressmen go in and out of com¬ 
mittee meetings frequently. It was true on the afternoon 
of March 1, 1947 (J.A. 39-40, 148, 194, 231). 

It was therefore important to establish as nearly as 
possible the exact time when the appellant testified, for 
then it would narrow the issue of proof as to which Congress¬ 
men were present at that particular time. Although the 
estimates of the hour at which Christoffel took the witness 
chair vary, there seems to be no dispute that it was some 
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time after 3:30 on Saturday afternoon. Martin C. Smith, 
the shorthand reporter, testified that he did not start 
reporting the afternoon session until that hour (J.A. 74). 
He testified further: 

“Q. Well, then, can you tell us whether the ques¬ 
tions and answers which take place on this Govern¬ 
ment Exhibit 6 for Identification between 3535 and 
3550 didn’t take place between 4:30 and 5 o’clock 
in the afternoon on Saturday, March 1 ? A. I couldn’t 
say as to the time, no. As to the ending time, it took 
place before 5 o’clock” (J.A. 76). 

The Clerk of the Committee conceded that the appel¬ 
lant’s testimony before the Committee took place at some 
time between 4:30 and 5 o’clock that afternoon (J.A. 52) 
and Congressman Hartley established the hour at about 
4 o’clock (J.A. 100). Other Congressmen were in sub¬ 
stantial agreement and placed the testimony late in the 
afternoon (J.A. 166, 175, 192, 199, 222). 

There was no formal roll call of the Committee members 
(J.A. 44). However, all the witnesses were in agreement 
as to the existence of a regular procedure which was fol¬ 
lowed in Committee meetings and in the questioning of 
witnesses. This regular procedure sheds a great deal of 
light upon the basic issue, for it actually called the roll 
and registered the attendance in the transcript of the House 
Committee’s hearings. 

The procedure was first explained by the Committee 
Clerk (J.A. 53-65). It consisted of calling upon each 
Republican Congressman in order of seniority and then 
similarly upon each Democratic Congressman. Both the 
Clerk of the Committee and the Chairman indicated that 
the latter was very meticulous in following this regular 
procedure (J.A. 55, 89, 90, 107). Congressman Hartley 
testified: 

“Q. Did you follow that procedure on Saturday? 
A. I think I must have followed it just as religiously 
as I did at every hearing. 
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Q. You followed that religiously? A. Quite regu¬ 
larly; yes” (J.A. 90). 

The Chairman also noted that he usually called on all 

•* 

Congressmen who were present in this fashion although 
sometimes he might not recognize a Congressman by name 
because of having received some informal indication of 
a particular Congressman’s desire to be passed in the ques¬ 
tioning (J.A. 90-91). However, it is clear that on the 
afternoon of March 1st no Congressman gave any such 
informal instruction to the Chairman (J.A. 94,178). 

The regular procedure is important because it constituted 
a roll call (J.A. 58). Congressman Hartley agreed that 
this procedure constituted a roll call. 

“Q. In other words, with reference to each of 
these witnesses, you had what amounted in effect to 
a roll call? A. Yes, I think that might be a clear 
assumption. 

. Q. That is a fair statement? A. Yes” (J.A. 91). 

This roll call becomes most important inasmuch as it 
is direct evidence of the number of Congressmen present 
at the particular time that the roll was called in this 
fashion. 

The record below discloses that a roll call was taken in 
this fashion on the afternoon of Saturday, March 1, 1947. 
The occasion was the testimony of Mr. Thomas who im¬ 
mediately preceded the appellant on the stand. 

“Q. Now let’s look at the afternoon session. 
Now, the witness who immediately preceded Mr. 
Christoffel was Mr. Thomas; that’s correct isn’t it? 
A. That’s right. 

Q. And on Mr. Thomas there was one of these 
go-arounds, one of these roll calls, in effect. A. 
That’s right (J.A. 64). 

This testimony by the Clerk of the Committee was 
subsequently confirmed by the testimony of the Chairman 
of the Committee (J.A. 92). 
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There is no evidence in the record disputing the fact 
that such a roll call did in fact take place late that after¬ 
noon. Moreover, it is clear from the testimony that this 
was the only roll call which took place on that afternoon. 
This roll call took place “somewhere between 3:30 and a 
quarter to 4” and just prior to the advent of the appellant 
for examination by the Committee (J.A. 92). 

What light is shed upon the attendance of the members 
of the Committee at this late hour of a Saturday afternoon 
by the roll call which the Chairman so religiously observed? 
An analysis of Government Exhibit 6 discloses that on this 
call of the roll only eleven members of the House Com¬ 
mittee were present although thirteen constituted a quorum. 
The Chairman of the Committee confirmed the fact that 
Government Exhibit 6 disclosed only eleven members 
present at the time of the call of the roll (J.A. 97). Con¬ 
fronted by the written evidence of an absence of a quorum 
both the witness McArthur and the witness Hartley at¬ 
tempted explanations. The latter, for instance, stated: 

“A. This record may indicate that, but as I said 
before, there are times, and I qualified it by saying, 
there are exceptions, when I may have taken a nod 
from a Committee member to indicate he didn’t have 
any questions, and probablv didn’t call upon him, 
...” (J.A. 97). 

However, despite this effort to explain away the clear 
evidence of a lack of quorum the witness had previously 
been tied down to the statement that no Congressman indi¬ 
cated that he wished to be passed that afternoon (J.A. 94). 
Subsequently the Chairman stated: 

“It says on the record, which I have before me, 
and I have little doubt but they were the members, 
identified in this record, were the members who were 
present” (J.A. 103). 

When the Congressman insisted that others must have 
been present the following dilemma was presented: 

“Q. Do you know of any others who were present 
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at that time, other than ones you called upon? A. 
Definitely, no. I can’t identify them definitely. 

Q. If they had been present, you would have 
called upon them, wouldn’t you? A. Most likely I 
would have. 

**##*#* 

Q. At the time of Thomas were there ten and 
yourself present? A. That’s right. 

Q. And then we go to Christoff el. A. That’s 
right. 

Mr. Pratt: I object to that inference, that 
those were the only members present. 

The Court: He did not testify those were the 
only ones present. 

By Mr. Rogge: 

Q. We know at the time that Thomas testified 
that ten members and yourself were present, and 
you don’t know of any additional members who were 
there, do you? A. Positively I can’t identify any 
others although I feel certain that there must have 
been a quorum present, hut based on this record, 
apparently, there were ten and myself at the time 
Mr. Thomas was questioned. 

Q. In other words, based on that record, and as 
you stated, although you tried to keep a quorum, 
but based on that record, can’t you tell us that at 
the time of the questioning of Mr. Thomas there 
wasn’t a quorum present? A. With definiteness, I 
could not say that. I can’t say that there wasn’t a 
quorum present, although this record indicates that 
there were just ten and myself” (J.A. 103-4). 

This testimony is the only testimony offered through 
Congressmen as to the attendance of the Committee mem¬ 
bers that afternoon. Indeed in view of the rulings of the 
Court thereafter no effort was even made to show who was 
present at the time that Thomas testified or at the time 
that Christoffel testified. The Government failed to make 
this effort despite the fact that each and every Congressman 
supposed to have been present at the outset of the afternoon 
session took the stand. 
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However there was additional and uncontradicted testi¬ 
mony which confirmed the evidence given by Congressman 
Hartley and registered in Government Exhibit 6. We turn 
now to the witness McStroul. 

Fred McStroul testified that he was present on March 
1, 1947 when the House Committee was holding its session 
(J.A. 142) and he testified further that he was there on 
Saturday afternoon when the appellant made his statement 
(J.A. 142). 

McStroul confirmed the fact that Christoffel began his 
statement somewhere about 4 o’clock in the afternoon 
(J.A. 142). McStroul then testified in answer to questions 
by counsel and the Court that Congressman Lesinsky, one 
of those shown to be present at the beginning of the ses¬ 
sion (Government Exhibit 4), was absent at. the time that 
Christoffel was undergoing questioning by Congressman 
Hoffman. 

“The Witness: All 1 can say is that there was 
a time I wanted to send a note to Mr. Lesin¬ 
sky . . . and he wasn’t there. 

By Mr. Rogge: 

Q. When you say he wasn’t there, whom do you 
mean? A. Mr. Lesinsky” (J.A. 145). 

Thereafter the witness testified that except for Congress¬ 
man Kennedy the Democratic side of the Committee was 
empty (J.A. 147). 

But the testimony of McStroul was more direct. After 
indicating the basis for his recollection, McStroul testified 
that at the time appellant ivas being questioned there were 
only nine Congressmen present (J.A. 149), and when the 
meeting adjourned “around 5 o’clock, whenever it was” 
there was just a handful of the Congressmen present. 

“Q. How many? A. Oh, less than seven; that 
I am fairly sure of. 

By the Court: Six? 

A. About six” (J.A. 150). 
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Despite the severe re-direct examination (in the nature 
of a cross examination) which attempted to show a close 
friendship between the witness McStroul and the appellant, 
the testimony as to the number of Congressmen present 
when the appellant testified was not impeached or contra¬ 
dicted. On the contrary, the re-direct examination served 
only to re-affirm the truthfulness of the testimony. 

B. 

It Was Incumbent Upon the Government to Prove That a 
Quorum of the House Committee Was Actually Present 
When Appellant Was Sworn and Testified 

As has been indicated, the Trial Court took from the 
jury the question of fact as to whether a quorum of the 
House Committee was present when Christoffel appeared, 
was sworn, and testified. Instead, the Trial Court ruled 
that if a quorum was present at the inception of the after¬ 
noon session a “competent tribunal” was thereby created 
and that tribunal remained competent, irrespective of how 
many members thereof were in attendance after its crea¬ 
tion, until adjourned. Neither the Trial Court nor the 
Government has cited any authority for the novel and 
extraordinary proposition of law established thus upon 
this prosecution. On the contrary, every authority exam¬ 
ined by appellant proceeds from the proposition that the 
act of or before a multiple member agency—including 
Congressional Committees—is valid only if a quorum there¬ 
of was present at the time of the act in issue; and it nowhere 
appears that a quorum at some other, earlier time validates 
a subsequent act taken in the absence of a quorum. 

Thus, on May 17, 1918 the question arose as to whether 
a quorum of the House Committee on Territories had been 
present at a meeting called to consider a pending bill. The 
following exchange took place on the floor of the House: 

“Mr. Houston: The committee was called and 
met, and six or seven members were in the room 
at a time—I am not sure of just the number. It 
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requires nine to make a quorum. There were not 
nine present in the room at any given time, but they 
came into the room, cast their vote, told how they 
wanted to be recorded, and went to attend to their 
business. There was an attendance of a quorum; 
they were not all present in the room at any one 
time ...” 

“The Speaker: The chair does not think that 
is a committee meeting. On pages 396 and 397 
of the Rule Book, beginning on page 395, the chair 
rendered an elaborate opinion on the very same 
subject matter, after a most careful scrutiny and 
consideration. A committee sits as a unit and you 
cannot get a bill up here by getting your report 
signed by various members of the committee or 
any other way except by a formal vote of the com¬ 
mittee as a committee, a quorum being present, if 
anybody insists on the rule.” (Italics added.) (56 
Cong. Rec. 6689.) 

Another member then objected: 

“This is the way this thing is done in almost every 
committee of the House at some time. A meeting 
is regularly called. The Chairman is present. The 
members of the committee begin to come in, one after 
another, some remaining and others asking to be 
recorded as present. Finally the vote shows that 
a quorum is present though actually a quorum may 
not be physically present. The point of no quorum 
is not made in the committee and the business of the 
committee is proceeded with. According to the com¬ 
mittee records, a quorum is physically present. That 
evidence of the record ought not to be assailed in 
this body but should be regarded as final. We do 
business in the House and Committee of the Whole 
every day without a quorum, but a quorum is pre¬ 
sumed to be present ...” 

“The Speaker: Now it may be true and I have 
no sort of doubt it is absolutely true . . . that this 
process of one coming in and another dropping out 
goes on in these committees. That is all right as 
nobody raises the point, but when the point is raised 
you have to consider it according to the rule . . . 
When the point is raised you have got to have a 
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quorum acting as a quorum.’ ’ (Italics added.) (56 
Cong. Rec. 6689.) 

This statement did not satisfy the various objections but 
the matter was concluded by this ruling of the Speaker of 
the House: 

“. . . My mind is made up and it will never be 
changed, unless the House votes to overrule my de¬ 
cision.” 56 Cong. Rec. 6690. 

Accord: 

III Hinds’ Precedents, Section 1774 cited in Jef¬ 
ferson’s Manual, Section 409, Rules and Manual 
of the House of Representatives (1947); 

June 17, 1922, 62 Cong. Rec. 8928; 

August 20, 1912, 48 Cong. Rec. 11399; 

Legislative Reorganization Act of 1946, Part 3, 
Section 133 (d).* 

Similarly, it is the rule in the various state legislative 
bodies that a multiple member committee can perform no 
valid act unless a quorum is present. 

“Can it be that, by a legal fiction, the legislature 
will be deemed in session, when, in fact, there is no 
such organized or assembled body. 

How can a body be in session when it is not in ses¬ 
sion. Is the matter of session a fiction of the law 
and a semblance of duty done or discharged when 
there is no one present to do the duty, or even present 
to perfect or suggest (what) should or should not 
be done.” Ralls v. Wyand, 40 Okl. 323, 38S. 

Accord: 

State ex rel. Stanford v. Ellington, 117 N. C. 158; 
Questions Submitted to Justices of the Supreme 
Judicial Court of Maine, 70 Me. 570, 588-9. 

Examples of judicial tribunals which consist of more 
than one judge are frequent and the question of what con¬ 
stitutes “the court” frequently depends on what consti- 


* The text of this provision is set out under Basic Statutes (Appendix A). 
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tutes a quorum. Thus, the provisions of 28 U. S. C. A. 
§§ 380 and 380a govern certain proceedings which may be 
heard only by three judge statutory courts. It is clear 
that no application can be heard and no jurisdiction exists 
unless a quorum of the justices of said court are actually 
on the bench. Avrshire Colleries Corp. v. U. S., 311 U. S. 
132; Stratton v. St. Louis Southwestern Ry. Co., 2S2 U. S. 
10; Cumberland Telephone dr Telegraph Co. v. Louisiana 
Public Service Commission, 260 U. S. 212; Ex Parte Metro¬ 
politan Water Co., 220 U. S. 539; Baltimore & Ohio Rail¬ 
road Co. v. Lambert Run Coal Co., 267 F. 776 (C. C. A.). 
In none of the foregoing cases is there found any sugges¬ 
tion that the presence of a quorum at some earlier time, 
or during a prior hearing or argument, invests the court 
with competency to hear a subsequent case irrespective of 
the actual presence of a quorum at that subsequent hearing. 

The rules of this very Court provide that three justices 
shall constitute a quorum for the hearing of cases (except 
that the parties may by stipulation in writing waive this 
provision and permit two justices of the court to hear it). 
(U. S. Ct. of App., D. C., Rule 2c). It is clear that when a 
quorum of the justices of this Court is not in attendance 
all that can be done (by one justice or the clerk) is to ad¬ 
journ the court from time to time (IT. S. Ct. of App., T). C. 
Rule 2d). 

This universal rule respecting quorums governs in the 
cases of state courts and semi-judicial bodies. A venerable 
decision in point containing most cogent language is that 
of In the Matter of James Divine, 21 Howard’s Practice 
Reports 80 (New York 1860) wherein it was stated: 

“If two justices could not legally hold a court of 
Special Sessions, but took three to constitute such 
court, then the trial, conviction and commitment 
of the prisoner was absolutely void, for then the 
alleged court that tried and sentenced him was not 
a court, and the two justices who tried and sentenced 
him had no jurisdiction whatever, and the prisoner 
was and is unlawfully imprisoned.” 
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Accord: 

Furgeson v. Crittenden County , 6 Ark. 479; 

Trisc v. Crittenden County , 7 Ark. 159; 

People v. Barbour, 9 Calif. 230; 

Jagger v. Coon, 5 Mich. 31; 

State of Missouri ex red. Clark v. Sanders, 69 Mo. 

App. 472; 

TFesf v. Burke, 60 Texas 51; 

Parte. Buistamente, 138 Texas C.R. 396; 

OZsom v. 5/a/e Tax Commission, 109 Utah 563. 

And in e# red. Hughes v. King, 27 N. C. 203, there 
appears this discussion (at p. 206): 

“If it be said that here the record purports to be 
the memorial of the acts of Cherokee County Court, 
and that, as three justices are necessary to form a 
court, the implication is a fair, if not a necessary 
one, that such court was held by three justices; the 
answer is, that still it must appear that there were 
three justices, in order that we may see that the 
record was really made up under the authority of 
those who were competent to make it or have it made. 
It is arguing in a circle, when it is said there were 
three justices, because the record says, it is the rec¬ 
ord of the court; for it must first be seen who made 
the record, before we can tell whether it be the 
record of the court or not. We, therefore, think the 
judgment erroneous, and it must be reversed.” 

In the District of Columbia the rule has been acknowl¬ 
edged for decades that no public body can function unless 
through a quorum. Brown v. District of Columbia, 127 
U. S. 579. Similarly, there are many authorities to the 
same effect in cases involving municipal boards, councils 
and other such bodies. Only a geographical cross-section 
of such cases need here be cited. Joslyn v. County Commis¬ 
sioners of Franklin County, 15 Gray (81 Mass. 567); State 
v. Porter, 113 Ind. 79; City of Somerset v. Somerset Bank¬ 
ing Co., 109 Kv. 549; City of Bentwood v. Wheeling Rail¬ 
way Co., 52 W. Va. 465; McLean v. City of St. Louis, 222 
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Ill. 510; Commonwealth v. Gurney, 217 Pa. 425; Greene v. 
Goodwin Sand do Gravel Co., 129 N. Y. Supp. 709; Rey¬ 
nolds County Telephone Company v. City of Piedmont, 152 
Mo. App. 361; State v. Farrar, 89 W. Va. 232. 

Thus, it appears to be settled by the overwhelming 
weight of authority that no effective act can be performed 
by a multiple-member body unless it affirmatively and 
independently appears that a quorum of the tribunal was 
present at the time of that act. More particularly, it has 
been held that untruthful testimony before a multiple- 
member tribunal is not perjurious unless given before a 
quorum thereof. 

The first time the problem arose in this country appears 
to have been in the case of Conner v. Commonwealth, 4 Va. 
Rep. 30 (2 Va. Cas. 30). The defendant in that case had 
been indicted for perjury, it being alleged that he had per¬ 
jured himself before a Regimental Court of Enquiry, lie 
sought a writ of error on the grounds that the indictment 
did not set forth that the defendant was properly examined 
as to the matters alleged in the indictment. This writ of 
error was allowed on the theory that the defendant could 
not be examined unless a quorum was present. As the 
court stated (p. 33): 

“It seems to the Court here that said judgment is 
erroneous in this, that it does not appear from the 
said indictment of what number of officers the said 
Court of Enquiry consisted ... so as to enable the 
Superior Court to discern "whether the said Court of 
Enquiry was or was not constituted according to 
Law.” 

In the instant case a trial having occurred, the argument is 
much more persuasive, for here it is no longer a question of 
proper averment; here the issue is proper proof. 

In another earlv case the defendant was indicted as 
* 

follows: 

“The Grand Jurors within and for the bodv of 
the County of Caledonia aforesaid now here in Court 
duly enpannelled and sworn, upon their oath present, 
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—that heretofore, to wit, at the County Court begun 
and holden at Denville, within and for the County 
of Caledonia, on the first Tuesday of June, in the 
Year of Our Lord One Thousand Eight Hundred and 
Forty-One, by and before the Hon. Isaac F. Redfield, 
Chief Judge, there came on for trial a certain action 
then pending in said Court etc.” State of Vermont 
v. Freeman, 15 Vt. 722. 

Under the statutes of Vermont each County had a 
County Court which consisted of a Chief Judge and two 
assistant judges. Two judges were necessary to constitute 
a quorum, and there could be a trial by one judge only 
when the other judges present were legally disqualified to 
act on the trial of the cause. 

There too, the indictment was held insufficient since it 
failed to allege that another judge or judges were present 
and disqualified to act. 

“One judge of the County Court has no general 
authority to try a case. He can only do so when the 
other judges present (and there must be one such at ’ 
least) ‘are legally disqualified to act on the trial of 
such cause’ R. S. C. H. 25, S. E. C. 28. Consequently 
in order to show such a trial to have been competent 
and legal it should be alleged that the other judges 
were disqualified to act in it” (at p. 727). 

The Freeman case it is true did not involve an indictment 
for perjury but rather for impeding and corrupting justice. 
However the crimes are sufficiently akin for the authority 
of one to be binding with respect to the other. 

It is interesting to note therefore that in two early 
cases in American history it was held not merely as a 
matter of proof but as a matter of averment that no crime 
will lie for perjury or impeding the administration of 
justice where the alleged acts occurred before a tribunal 
consisting of more than one member unless it w T as alleged 
that a quorum of that tribunal was actually in attendance. 

Accord: 

Rex v. Allen , 1 D. L. R. 57 (Manitoba K. B.); 
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Reg. v. Lloyd, 19 Q. B. D. 213; 

Rex v. Rulofson, 14 Can. C. C. 253. 

In Rex v. Allen, supra, the precise issue involved in 
the instant case was raised. The defendant was charged 
with committing perjury. His testimony could constitute 
perjury only if two specified officials were present upon 
his examination. The evidence showed that the perjury 
was committed in the presence of only one of those officials, 
the other having left the room during the examination. The 
Manitoba King’s Bench held that the absence of one of 
the officials, at the time of testimony in issue, was fatal to 
the prosecution. The circumstance that at some prior time 
a competent tribunal had been constituted did not affect 
the foregoing conclusion. 

Finally, attention is called to the unreported case of 
United States v. Steivart (D. Ct. District of Columbia, 
November 20, 1928, Crim. No. 47138). The defendant in 
that case had been indicted for perjury under much the 
same circumstances as the appellant herein. There the 
defendant raised on trial the question of the absence of 
a quorum. The Court charged that the presence of a 
quorum of the Congressional committee before whom the 
defendant had falsely testified was essential and though 
it does not appear on what ground the jury rendered its 
verdict, the defendant was adjudged “not guilty.” 

The state of the law is, then, that, as in the case of 
any other action by or before a multiple-member tribunal, 
perjury can be committed only where testimony is given 
before a quorum thereof. And the proof of the presence 
of such a quorum must be direct and affirmative. Neither 
a presumption that a quorum once established thereafter 
continues nor a presumption of “official regularity” can 
serve as a substitute for that proof; accordingly, the trial 
court was in error to the extent that its ruling was predi¬ 
cated upon the theory that the existence of a quorum when 
the appellant testified could be proven with the assistance 
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of either the aforesaid presumptions (see J.A. 72, 73, 81, 
83). 

Consider the presumption of continuance. 

“When the existence of an object, condition, [etc.] . . . 
at a given time is in issue, the prior existence of it is in 
human experience some indication of its probable per¬ 
sistence or continuance at a later period.” III Wigmort on 
Evidence, § 437. 

However, “The rule that a state once shown is pre¬ 
sumed to continue is not without qualification and is not 
to be rigidly applied under all circumstances. Where a 
likelihood of change is inherent in the thing itself the 
inference of continuance does not arise. The more volatile 
the .situation the less reliable is the presumption of the 
continuous state” Compania Do Navigacione, etc. v. Ga. II. 
Lumber Co., 48 Fed. Supp. 402, 404. 

Considered in this light, it would be difficult to conceive 
of the presumption of continuance arising in the case at 
bar. Here “likelihood of change is inherent” (see 56 Cong. 
Rec. 6689), and the testimony confirms the volatile nature 
of the House Committee meetings (J.A. 38, 99,148,150,154, 
155). 

But even if the existence of a quorum be presumed in 
this manner and invoked in support of the trial Court’s 
determination, it must be borne in mind that the presump¬ 
tion is at best rebuttable (Lncis v. Hawkins, 90 U. S. 119; 
Henderson v. Mann, 47 App. D. C. 174), and therefore does 
not warrant the irrebuttable presumption here established. 
The presumption arises from experience and had to yield 
before facts which were available and adduced upon the 
trial in contradiction of the inference. It is apparent then 
that a rebuttable presumption of continuance cannot be 
urged in this case in support of a conclusion of law.* 

Turn then to the presumption of regularity. Can this 

* It must also he home in mind that the presumption of continuance like 
that of official regularity conflicts with the presumption of innocence, a subject 
which is discussed hereinafter at page 39. 
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presumption be invoked to buttress the determination of 
the trial Court? 

Wigmore has defined the presumption of regularity in 
these words: 

‘‘The general experience that a rule of official duty or 
requirement of legal conditions is fulfilled by those 
upon whom it is incumbent has given rise occasionally 
to a presumption of due performance of official duty.” 
IX Wigmore On Evidence, Section 2543. 

Concerning this presumption Wigmore has pointed out 
that it applies principally to matters of form (IV Wigmore 
On Evidence, section 1315; V Wigmore On Evidence, Sec¬ 
tion 1662). 

Moreover, Wigmore has noted that the presumption is 
more often mentioned than enforced and that its scope as 
a presumption is hardly capable of reduction to rules. He 
has stated: 

‘‘It may be said that most of the instances of its 
application are found attended by several conditions; 
first, that the matter is more or less in the past 
and incapable of easily procured evidence; secondly, 
that it involves a mere formality or detail of re¬ 
quired procedure, in the routine of public official 
action; next that it involves to some extent the 
security of apparently vested rights, so that the 
presumption will serve to prevent an unwholesome 
uncertaintv; and finally that the circumstances of 
the particular case add some element of probability.” 
IX Wigmore on Evidence, Section 2534. 

Thus since this presumption is also founded in expe¬ 
rience and is particularly circumscribed with limitations 
it is of doubtful aid in justifying the determination here 
made. In the first place congressional experience confirms 
the improbability of the existence of a quorum at some 
time after a committee has been officially called into session. 
Secondly the matter here involved is hardly one of form. 
And in the third place there is no question of the security 
of apparently vested rights. 
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As a consequence there is a grave question as to whether 
or not a presumption of official regularity could even come 
into being in a case such as the instant one. 

Moreover, it is clear that the presumption of official 
regularity, under any circumstances, may be rebutted. 
Wilkes v. Dinsmon, 48 U. S. 89; N. Y. Life Ins. Co. v. 
Gamer, 303 U. S. 161, 170; Hammond v. Hull, 131 F. 2d 
23, 76 App. D. C. 301, cert. den. 318 U. S. 777; Stone v. 
Stone, 13.j F. 2d 761, 78 App. D. C. 5. As appears from 
the analysis of evidence (see pp. 19-27, sujjra), there was 
ample evidence in contradiction of the presumption which 
the jury in the case below could have considered. 

Foreclosure of the appellant’s right to have this testi¬ 
mony weighed by the jurors raises an important question of 
constitutional law upon this criminal prosecution. 

The Supreme Court, during the past term, has had 
occasion to pass upon presumptions which in effect deny 
citizens the due process of law to which they are entitled. 
In Maggio v. Zeitz. 333 U. S. 56, decided February 9, 1948, 
Maggio was found in contempt for failure to obey a turn¬ 
over order issued by the District Court (and affirmed by 
the Circuit Court of Appeals). He was ordered to be 
jailed until compliance. The only evidence that the goods 
which Maggio was to turn over were in his possession was 
the proof of his one time possession supplemented by the 
presumption of continued possession. The Circuit Court 
of Appeals affirmed the contempt order (157 F. 2d 951) 
and the Supreme Court granted certiorari. 

The Supreme Court determined that “the real issue 
. . . concerns the burden of proof [of possession] that will 
be put upon the trustee and how he can meet it” (92 L. Ed. 
at 381). Customarily to demonstrate possession down to 
the date of the order, the trustee is allowed the benefit of a 
presumption of continuous possession. In vacating the con¬ 
tempt citation the Supreme Court, by Mr. Justice Jackson, 
stated: . 
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‘‘This inference which might be entirely permis¬ 
sible in some cases, seems to have settled into a rigid 
presumption which it is said the lower courts apply 
without regard to its reasonableness in the particu¬ 
lar case” (02 L. Ed. at 383). 

After a complete discussion of the uncertainties of the 
presumption thus asserted, Justice Jackson commented: 

“Turn-over orders should not be issued or con¬ 
firmed on a presumption thought to arise from some 
isolated circumstance such as one time possession 
_” (92 L. Ed. at 384). 

He pointed out that rules of evidence as to inferences 
are an aid to reason and are not meant to override it. In 
characterizing the presumption relied on, the Supreme 
Court found that the intermediate reviewing court 
“affirmed the commitment for contempt because it con¬ 
sidered either that present inability to comply [with the 
turn-over order] is of no relevance or that there is an 
irrebuttable presumption of continuing ability to comply” 
(92 L. Ed. at 386). The Supreme Court was critical of 
reliance even on the rebuttable presumption of continuance 
and the concurring opinion pointed out that “the presump¬ 
tion of present or 1945 possession from the possible 1941 or 
1943 possession achieves a procedural result which runs 
counter to basic practices in our system of law. For as 
the District Court said, it gave the Government the ad¬ 
vantage of a ‘presumption’ which, of itself, was held to 
relieve the Government from offering further proof of pe¬ 
titioner’s guilt in a case where forfeiture of his personal 
liberty and property was sought; it threw upon the peti¬ 
tioner the burden of proving his innocence” (92 L. Ed. at 
391). (Italics added.) 

Compare the factual situation in the latter case and the 
one at bar. There, an irrebuttable presumption of continu¬ 
ance was asserted as a substitute for the high degree of 
proof required in situations calling for a jail penalty. 
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In the appellant’s case at bar, too, the Government was 
permitted to substitute for proof the same type of pre- 
sumpAon of continuance. Here, the Court relieved the 
Government of its customary burden. If there was a de¬ 
nial of due process in the Maggio case it follows that the 
same is true here. (See also Oyama v. State of California , 
332 U. S. 633.) For, as was stated in the leading case of 
Bailey v. Alabama, 219 U. S. 219: 

“. . . The question has been whether the prescribed 
rule of evidence interferes with . . ., or violates 
those fundamental rights and immutable principles 
of justice which are embraced within the conception 
of due process of law ... It is apparent that a 
constitutional prohibition cannot be transgressed in¬ 
directly by the creation of a statutory presumption 
any more than it can be violated by direct enactment. 
The power to create presumptions is not a means 
of escape from constitutional restrictions” (219 U. S. 
at 223). 

The real inhibition on the determination of the court 
below then is the conflict between the presumption of con¬ 
tinuance or ofiicial regularity on the one hand and the Con¬ 
stitutional right to due process of law. Due process in a 
criminal case requires deference to and observance of the 
strong presumption of a defendant’s innocence. 

In criminal law the well-settled rule, where there is a 
conflict between the presumption of innocence and some 
other presumption, is that the former prevails. Thus it 
has been held that the presumption of innocence prevails 
against the presumption of a woman’s chastity, Common- 
v'ealth v. Whittaker, 131 Mass. 224; Walton v. State, 71 
Ark. 398; against the normal presumption of ownership 
arising from possession, State v. Roswell, 153 Mo. App. 
338; against the presumption of delivery of an instrument 
arising from the fact of possession by the party to whom 
delivery must be made, People v. Scott, 22 Cal. App. 54; 
against the presumption that a check was made on the date 
and at the place stated therein, State v. Wiedenfeld, 229 
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Wis. 563; against the presumption that packages shipped 
from consignors to consignees contained articles which the 
latter expected to receive. Heard v. State, 95 Tex. Crim. 
530, and against the presumption of continuance, Dalton 
v. United States, 154 F. 46. 

In State v. Shelley, 166 Mo. 616, the presumption of in¬ 
nocence was measured against the presumption of official 
regularity. The defendant there was indicted for imper¬ 
sonating an elector. It was contended that since the name 
of the party impersonated appeared in the registration 
book as a voter and since the presumption is that registra¬ 
tion proceedings, as official acts, were regular, the burden 
was on the accused to show that the party impersonated 
was not an elector. The trial court instructed the jury: 

“That if they believed from the evidence that the 
name of (C, the party allegedly impersonated) ap¬ 
peared on the registration book . . . offered in evi¬ 
dence, then this in fact is prima facie evidence that 
(C) was an elector ...” (166 Mo. 616, 617). 

The Court of Appeals of Missouri concluded otherwise: 
“. . . such a presumption cannot either overlook or 
overcome the presumption of innocence which in 
every case is to be regarded by the jury as a matter 
of evidence to the benefit of which party is entitled. 
Greenleaf 14th Ed. Sec. 34” (166 Mo. 616, 618). 

Similarly, in cases involving the presumption of con¬ 
tinuance, it has been held that . the presumption of the 
continuance of things is weaker than the presumption of 
innocence.” State v. Sanford, 44 N. M. 66, 78-9. 

Thus it is clear that the rule of law initiated by the 
trial judge can find no support in the presumption of con¬ 
tinuance or in the presumption of regularity. It is doubt¬ 
ful that either of the presumptions could arise under the 
facts of the instant case and if they did, both were re¬ 
buttable. Moreover there exists no public policy in favor 
of these presumptions as the foundation stone for the irre¬ 
buttable presumption which the court fashioned. On the 
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contrary all public policy arguments sustain the view that 
the irrebuttable presumption is an unconstitutional denial 
of due process to the appellant and a flagrant cancellation 
of the presumption of innocence which attends a defendant 
in a criminal trial. 

In ruling that it was immaterial how many members 
of the House Committee were present at the time the 
appellant was sworn and testified, the trial court preju¬ 
diced the appellant. One of the essential elements which 
should have been submitted to the jury was removed from 
its consideration and constitutes the basis for a reversal 
herein. 

But it may be urged, and the trial court ruling lends 
itself to the interpretation that once a quorum of a com¬ 
mittee convenes, then the committee is legally constituted 
and every act thereafter taken before adjournment is valid 
and competent irrespective of whether that act is taken 
by less than a quorum. This view would accord the com¬ 
mittee a status and, literally, a vitality, independent of its 
personnel. 

The body of law, heretofore considered, which, con¬ 
cerns the requirement of a quorum in multiple-member 
tribunals contains no instance where an inquiry was made 
into whether a quorum obtained at any time other than 
at the time when the act in issue occurred. The single 
inquiry in each case was whether there was a quorum at 
the time of the act in issue. And Rex v. Allen, supra , 
specifically held that the existence of a quorum at some 
prior time did not immutably constitute the tribunal a 
competent one until its adjournment. 

Sound considerations of public policy, particularly with 
respect to Congressional committees, explain why a tri¬ 
bunal’s competency at any particular time is to be deter¬ 
mined by the presence of a quorum at that time and not 
merely by the presence of a quorum at the time the 
tribunal convenes. 
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On the subject of testimony before a Congressional 
forum Wigmore has written: 

“Not only does the logic of the legislative rulings 
call for a strong limitation of this power [to compel 
testimony] but also the policy of the situation; for 
the legislatures are not bound by, and do not employ 
. . . rules that in judicial trials protect parties 
and witnesses and check abuses of power. More¬ 
over legislative inquiries are sometime conducted 
for partisan purpose and personal aggrandizement, 
and there is a particular temptation to pursue beyond 
the necessity of contemplated legislation and to as¬ 
sume improperly the functions of the Grand Jury. 
“The following limitations may therefore be said 
to apply: ... (3) the powers can be exercised by 
a committee delegated for the purpose; but when 
such a committee has been designated , the delegated 
power is limited to the committee acting as such. 
(4) The judiciary are entitled to define and declare 
the limitations of the power.” VIII Wigmore on 
Evidence §2195.” (Italics added.) 

There can be no question and it is generally recognized 
that congressional committees frequently use the power 
of committee hearings in a manner stated by Wigmore. 
Standards for Congressional Investigation, by Charles E. 
Wyzanski, Jr., U. S. District Judge, District of Mass., 
Record of the Association of the Bar of the City of New 
York Volume 3, page 93. It is this very possibility which has 
been responsible for the introduction of bills requiring the 
reform and limitation of congressional investigating com¬ 
mittees. H.R. 4564, 80th Congress, 1st Session. 

One of these abuses is the tendency (recently acceler¬ 
ated) of congressional committees to function not as com¬ 
mittees but as fractional minorities of committees. This 
alarming development was doubtlessly responsible for the 
passage of Section 133d (Part 3, Legislative Reorganization 
Act of 1946) which reads: 

“No measure or recommendation shall be reported 
from any such committee unless a majority of the 
committee were actually present.” 
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Thus, even in the realm of normal legislative functions 
such as the consideration of and voting on proposed bills, it 
is the expressed public policy of the Congress itself that a 
committee function through a quorum. A fortiori, where 
the issue is the competency of a legislative tribunal for 
purposes of a perjury trial, “a majority of the committee 
[must be] actually present.” 

It is perhaps for this reason that Wigmore appended 
a note to the statement hereinabove quoted: 

“It would follow from this proposition that a ques¬ 
tion by a single member only of the committee, or 
by a subcommittee need not be answered. In view 
of the extravagant use of committee investigations 
. . . this limitation ought to be made an issue for 
judicial decision.” VIII Wigmore on Evidence, Sec¬ 
tion 2195, footnote 4. 

The determination made by the trial court in the case 
at bar, if followed, leads to an intolerable result. 

As an example, and following the precept laid down in 
the instant case, a witness could be charged with perjury 
if hours after the full committee convened, one member 
remained to swear and hear a witness. This would effec¬ 
tively circumvent all requirements regarding subcommit¬ 
tees, full committees and rules of procedure. As a matter 
of fact, no point of lack of quorum having been made, a 
witness’ statement to the stenographer, and not in the pres¬ 
ence of any Congressman, could then support a charge of 
perjury. This reduces formal rules to a fiction and the 
solemnity of the oath to a farce. 
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POINT III 

The Trial Court committed reversible error in its 
rulings upon the investigation of the jury panel by 
the Federal Bureau of Investigation. 

At the outset of the trial, the following colloquy oc¬ 
curred : 

“Mr. Rogge: I notice Government counsel have 
an additional set of pages with reference to the 
jurors, which apparently contain additional infor¬ 
mation. I am asking for a copy of that so that we 
may have the same benefit of the same information 
that the Government has. 

The Court: That will be denied. 

Mr. Rogge: I also want to make this observation, 
that this was raised as an objection in the Sedition 
Case and the Judge disqualified that panel and we 
started with a new panel. If it is true, as I think 
from the sheets that I see in the Government’s pos¬ 
session, that they have had an F.B.I. investigation 
made of the jury, I raise that, if Your Honor please, 
as an objection to this panel and I refer to the action 
Chief Justice Eicher took in the Sedition Case where, 
as I say, he disqualified the panel, even though that 
had been done without any of the members of the 
panel knowing anything about it, he nevertheless 
disqualified the panel. 

The Court: Verv well. That is denied” (J.A. 
29-30). 

The foregoing objection to the F.B.I. investigation of the 
jury panel was renewed by appellant upon the motions for 
acquittal and a new trial (J.A. 25, 270-27.1) and again re¬ 
jected by the trial court (J.A. 271). These rulings con¬ 
stituted reversible error. 
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A. 


It Was Error to Refuse to Disqualify the Jury Panel 

The essential prerequisite to a trial by jury is a free, 
uncoerced, impartial jury. A panel of jurors investigated 
by the F.B.I. upon the eve of trial cannot provide such a 
jury and should have been disqualified upon the appellant’s 
motion. Sinclair v. United States, 279 U. S. 749, 764; 
United States v. McWilliams, U. S. Dist. Ct., D. C., April, 
1944 (unreported). 

In the Sinclair case, the defendant, who had previously 
been on trial for conspiracy to defraud, was convicted of 
contempt under Section 268 of the Judicial Code for using 
private detectives to shadow the jury in the conspiracy 
case. The defendant offered as a defense to the charge 
that there was neither averment nor evidence that any 
detective actually approached or communicated with a 
juror, or attempted to do so, or that any juror was con¬ 
scious of observations. Thus defendant’s contention was 
that to establish misbehavior within the Section it was es¬ 
sential ‘ ‘to show some act both known by a juror and prob¬ 
ably sufficient to influence his mind” (279 U. S., at 762). 
The Supreme Court, through Mr. Justice McReynolds, 
commented on this defense to the charges in the following 
language: 

‘‘Under the doctrine so stated, we think the trial 
judge rightly held it unnecessary to allege or show 
actual contact between an operative of the detec¬ 
tive agency and a juror, or that any juror had knowl¬ 
edge of being observed. The reasonable tendency 
of the acts done is the proper criterion. Neither 
actual effect produced upon the juror’s mind nor his 
consciousness of extraneous influence was an essen¬ 
tial element of the offense. 

That the acts here disclosed, and for which three 
of the appellants were certainly responsible, tended 
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to obstruct the honest and fair administration of jus¬ 
tice we cannot doubt. The jury is an essential in¬ 
strumentality—an appendage—of the court, the body 
ordained to pass upon guilt or innocence. Exercise 
of calm and informed judgment by its members is 
essential to proper enforcement of law. The most 
exemplary resent having their footsteps dogged by 
private detectives. All know that men who accept 
such employment commonly lack fine scruples, often 
wilfully misrepresent innocent conduct and manufac¬ 
ture charges. The mere suspicion that he, his fam¬ 
ily, and friends are being subjected to surveillance 
by such persons is enough to destroy the equilibrium 
of the average juror and render impossible the ex¬ 
ercise of calm judgment upon patient consideration. 
If those fit for juries understand that they may be 
freely subjected to treatment like that here dis¬ 
closed, thev will either shun the burdens of the serv- 
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ice or perform it with disquiet and disgust. Trial 
by capable juries, in important cases, probably 
would become an impossibility. The mistrial of No¬ 
vember 2d indicates what would often happen. We 
can discover no reason for emasculating the power 
of courts to protect themselves against this odious 
thins:. See United States v. Shipp, 203 U. S. 563, 
575.’’ (Italics added.) (279 U. S. 764, 765.) 


The defendant in the Sinclair case offered as a further 
defense that Government counsel in the case had also 
shadowed the jury through agents of the Department of 
Justice. The Court commented on this as follows: 


“During the hearing and before conviction of guilt 
counsel proffered many witnesses by whom they pro¬ 
posed to show a practice of the Department of Jus¬ 
tice to cause its officers to shadow jurors. This evi¬ 
dence was rightly excluded. That Department is not 
a lawmaker and mistakes or violations of law by it 
give no license for wrongful conduct by others ” 
(279 U. S. 765, 766). 


In striking contrast to the attitude of the Supreme 
Court in the Sinclair case, the trial court here dismissed 
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appellant’s objection to the F.B.I. panel investigation with¬ 
out inquiring whether such an investigation was in fact 
made and absent any denial by the Government counsel 
that the F.B.I. investigated the jury panel. Under the rul¬ 
ing in the Sinclair case, such investigations carried on by 
the Government are no less serious breaches of the adminis¬ 
tration of justice than when done by defendants. Indeed, 
the language of the Supreme Court with reference to the 
coercive effect on jurors of investigations by private de¬ 
tectives is particularly appropriate when it is considered, 
as appears from the original transcript herein, that many 
members of the jury panel here investigated by the F.B.I. 
are Government employees within the scope of Executive 
Order #9835, the loyalty order. Under the rule of the 
Sinclair case and the circumstances of the instant prose¬ 
cution it was reversible error to deny the appellant’s mo¬ 
tion to disqualify the jury panel. 

B. 

It Was a Denial of Due Process for the Trial Court to 
Refuse Appellant’s Request to Examine the 
Government’s Reports on the Jury Panel 

If it was proper for the prosecution to investigate the 
jury panel and use the. findings to assist it in the jury 
selection, then appellant should have been afforded equal 
access to the prosecution’s notes on the jury panel. For 
the most elementary considerations of due process and trial 
by jury compel the conclusion that, at the least, appellant 
was entitled to every advantage enjoyed by the Govern¬ 
ment in the selection of the jurors who would pass upon 
his innocence or guilt of the crime charged. 

In view of the prohibition contained in the Sinclair 
case against jury panel investigations, appellant had been 
unable to find any federal authorities as to the co-ordinate 
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right of a defendant in a criminal cause to use the findings 
of such an investigation. But in People v. Brody, et al.. 
New York Court of General Sessions (index #1691/47) 
the question here involved was squarely raised as follows: 

‘‘Mr. Turkus: . . . This card index of course 
is under the exclusive control of the District Attor¬ 
ney and is not made available to this defendant. 
To permit the selection of a jury in this manner, 
it is respectfully urged, deprives the defendant of 
a fair and impartial trial, which is his constitutional 
right, under a protection -which is guaranteed to 
him under the due process of law clauses of both 
the federal and state constitution. It is in the 
interest of justice therefore that the card index be 
made equally available to the defendant. 

“In the case of People v. Pogola which was tried 
before a Court of General Sessions, in or about 
October, 1946, the same point was raised before 
Judge Dunellen, the judge of coordinate jurisdic¬ 
tion, and at the conclusion of the argument, Judge 
Dunellen made available to me . . . his card index 
. . . And that is my application now, to have this 
card index be made available to the defendant in 
this proceeding” (Record on Appeal, fols. 88-89). 

“Mr. Turkus: Your Honor, it is not a question 
of precedent. The precedent has been set by Judge 
Dunellen in the Court of General Sessions. The 
question is, is there a violation of the due process 
clauses of both the federal and state constitutions, 
in that a fair and impartial trial and a proper selec¬ 
tion of a jury may not be had where one side is in 
exclusive possession of the vote of each juror in the 
case, and by peremptory challenges could exclude 
any juror . . . and on the same point the defendant 
is equally disadvantaged, . . . This is an unfair 
and not impartial selection of a jury. It violates 
the defendant’s rights under both constitutions” 
(Record on Appeal, fol. 92). 

The foregoing contention was there accepted by the trial 
court: 
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“The Court: ... I will say this: Any infor¬ 
mation that the District Attorney has concerning 
a prospective juror being examined is present here, 
it should be available to the defendant’s counsel, 
both in a capital case and in a criminal case for that 
matter, and I am going to rule that this card that 
you have produced, concerning a prospective juror 
on the witness stand now, should be shown to the 
defendant, and every other one that he has” (Record 
on Appeal, fol. 107). 

Accord: 

People v. Castellano, County Court, Kings County, 
State of New York (index #691/46). 

The issues which were presented upon the instant prose¬ 
cution make manifest the necessity for according the de¬ 
fense the same information which the prosecution had as 
to the jury panel. The charges were that the defendant 
committed perjury when he denied certain political affilia¬ 
tions and activities. In the trial of such charges the jury, 
of necessity, was required to pass upon extremely com¬ 
plicated and controversial questions of political ideology. 
The background and the attitudes of the individual jurors 
must have played a very influential role in their respective 
evaluations of Christoff el’s innocence or guilt. Thus, in 
permitting the Government to use information not avail¬ 
able to the defense as to the background and attitudes of 
the jurors, the Government was afforded an unwarranted 
advantage in the selection of the jury in a case where the 
personnel of the jury was of principal importance. The 
ruling of the trial court in this respect was serious, preju¬ 
dicial error and grounds for reversal. 
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CONCLUSION 


For all of the reasons herein stated, the judgment 
should be reversed. 


Respectfully submitted, 

0. John Rogge 
401 Broadway, 

New York 13, N. Y. 

DI 9-1670 

Attorney for Appellant. 

On the Brief: 

Herbert J. Fabricant 
Murray A. Gordon 
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APPENDIX A 

Basic Statutes 


1. Jefferson’s Manual, Rules and Manual of the United 
States House of Representatives (1947), Section 409: 

“A majority of the committee constitutes a quorum 
for business.” 

2. Legislative Reorganization Act of 1046, Part 2— 
Rules of the House of Representatives. 

“Rule X, Standing Committees 

(a) There shall be elected by the House, at the 
commencement of each Congress, the following 
Standing Committees: 

1. . . . . 

7. Committee on Education and Labor, to con¬ 
sist of twenty-five members.” 

Part 3, Provisions Applicable to Both Houses 

Committee Procedure 
“Sec. 133. (a) . . . 

(b) Each such committee shall keep a complete 
record of all committee action. . . . 

(c) ... 

(d) No measure or recommendation shall be re¬ 
ported from any such committee unless a majority 
of the committee were actually present.” 

3. Title 22, Sec. 2501 District of Columbia Code: 

“Title 22, Section 2501—Perjury—Subornation of 
perjury. Every person who, having taken an oath 
or affirmation before a competent Tribunal, officer 
or person, in any case in which the law authorized 
such oath or affirmation to be administered, that he 
will testify, declare, depose or certify truly, or that 
any written testimony, declaration, deposition or 
certificate by him subscribed is true, wilfully and 
contrary to such oath or affirmation states or sub¬ 
scribes any material matter which he does not be- 




2A 


lieve to be true, shall be guilty of perjury; and any 
person convicted of perjury or subornation of per¬ 
jury shall be punished by imprisonment in the peni¬ 
tentiary for not less than two nor more than ten 
years. . . (March 3, 1901, 31 Stat. 1329, Ch. 854 
§ 856). 

4. Title 18 U. S. C. A. § 231 (R.S. s. 5392 March 4,1909, 
c. 321 § 125, 35 Stat. 1111). 

“Perjury. Whoever, having taken an oath before 
a competent tribunal, officer, or person, in any Case 
in which a law of the United States authorizes an 
oath to be administered, that he will testify, declare, 
depose, or certify truly, or that any written testi¬ 
mony, declaration, deposition, or certificate by him 
subscribed, is true, shall willfully and contrary to 
such oath state or subscribe any material matter 
which he does not believe to be true, is guilty of per¬ 
jury, and shall be fined not more than $2,000 and 
imprisoned not more than five vears. (R.S. <§5392; 
Mar. 4,1909, c. 321, § 125, 35 Stat. 1111.) ” 

5. House Resolution #111 of the House of Representa¬ 
tives, adopted February 26,1947 (93 Cong. Rec. 1504). 

“Resolved, that the Committee on Education and 
Labor, acting as a whole or by subcommittees, is au¬ 
thorized and directed to conduct thorough studies 
and investigations relating to matters coming within 
the jurisdiction of such Committee under Rule XI 
(1) (g) of the Rules of the House of Representa¬ 
tives, and for such purposes the said Committee or 
any Subcommittee thereof is hereby authorized to sit 
and act during the present Congress at such times 
and places within the United States, whether the 
House is in session, has recessed, or has adjourned, 
to hold such hearings, and to require by subpoena 
or otherwise the attendance and testimony of such 
witnesses and the production of such books, records, 
correspondence, memoranda, papers, and documents, 
as it deems necessary. Subpoenas may be issued 
over the signature of the Chairman of the Com¬ 
mittee or any member of the Committee designated 
by him, and may be served by any person desig¬ 
nated by such Chairman or member. The Chair- 
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man of the Committee or any member thereof may 
administer oaths to witnesses. That the said Com¬ 
mittee shall report to the House of Representatives 
during the present Congress the results of their 
studies and investigations with such recommenda¬ 
tions for legislation or otherwise, as the Committee 
deems desirable.” 
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cottnterstatement of the case 

The indictment returned by the grand jury for the District 
of Columbia contained the following notation on the caption: 

Criminal No. 791-47. 

Sec. 22-2501. 

D. C. Crim. Code (R. 1). 

The indictment alleged that on March 1, 1947, the Committee 
on Education and Labor of the United States House of Repre¬ 
sentatives was duly and regularly organized and existing and 
in the performance of its powers and functions as defined by the 
Legislative Reorganization Act of 1946; that Fred A. Hartley, 
Jr., a member of Congress, was duly elected, qualified and act¬ 
ing chairman of said Committee; and that in furtherance of 
its powers and functions and in pursuance of authority granted 
to it by Resolution No. Ill of the House of Representatives, the 
Committee was conducting hearings and taking sworn testi¬ 
mony in Washington, D. C., to inquire into the cause of labor 
disputes, work stoppages and strikes, and was seeking to learn 
the causes of such disputes, stoppages, and strikes and the 
methods of procedures followed by those engaged in such ac¬ 
tivities, the purposes they had in mind and their connection 
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with organizations, associations, or groups which might be en¬ 
gaged in subversive activities. The determination of such 
questions was alleged to be necessary in aiding the committee 
to frame remedial legislation. It was further alleged that in 
connection with said hearings it became material to take sworn 
testimony relating to the activities of the Allis-Chalmers Work¬ 
ers Union—Local 248, UAW-CIO, and to inquire whether that 
union was or had been controlled and dominated by members 
of the Communist Party or individuals and groups associated 
with that party. It was alleged that it was also material to the 
hearings to determine whether Harold Roland Christoffel, who 
was an officer of the above-mentioned union, was a member of 
the Communist Party or groups affiliated therewith and also 
to determine whether Christoffel knew, consulted, and was 
associated with certain admitted and known members of the 
Communist Party (R. 1-3). 

The indictment contained six counts, each alleging a separate 
and distinct perjury committed by Christoffel. With respect 
to the perjurious statement uttered by the defendant, the charg¬ 
ing parts of each count were almost identical. Except for the 
allegation of the perjured testimony, each count charged as 
follows (R. 3-8): 

On the 1st day of March, 1947, the defendant Harold 
Roland Christoffel appeared before the said Committee 
on Education and Labor, at the City of Washington in 
the District of Columbia, as a witness in a hearing in 
which a law of the United States authorized an oath to 
be administered, and took an oath before the Honorable 
Fred A. Hartley, Jr., the chairman of said Committee, 
then and there acting as such, and then and there as 
such chairman being competent under the laws of the 
United States to administer such oath to the defendant, 
that he would testify truly in the matters then being in¬ 
quired of by said Committee, then and there did unlaw¬ 
fully, willfully and contrary to such oath state a mate¬ 
rial matter which he did not believe to be true and which 
was in fact false, that is to say, he, the said defendant, 
did then and there willfully, falsely, and under his said 
oath, make the following statement, to wit, that he was 
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not then and never was a member of the Communist 
. Party. 

Each count charged the appellant with making a different false 
and untruthful statement. 

The defendant filed a motion for the dismissal of the indict¬ 
ment in which he charged that the indictment did not state 
facts sufficient to constitute an offense under Title 22-2501 of 
the District of Columbia Criminal Code and that the indict¬ 
ment failed to state facts sufficient to constitute an offense 
against the United States because it did not allege that a 
quorum of the Committee on Education and Labor was present 
at the time the alleged perjury was committed (R. 8, 9). This 
motion was overruled by Judge Matthew F. McGuire on 
October 3, 1947 (R. 10). 

During the impaneling of the jury, defense counsel requested 
a bench conference at which counsel for the defense stated that 
he noticed that Government counsel had an additional set of 
pages with reference to the jurors which apparently contained 
additional information. He requested that a copy of such mate¬ 
rial be given to him in order that the defense “may have the 
same benefit of the same information that the Government 
has.” This request was denied without argument. The defense 
counsel then made the observation that the same point had 
been raised as an objection in the Sedition Case, as a result 
of which the judge disqualified the panel, and stated that, “If 
it is true, as I think from the sheets that I see in the Govern¬ 
ment’s possession,” that the Government had an FBI investiga¬ 
tion made of the jury, “I raise that * * # as an objection 
to this panel.” The court denied this motion without argu¬ 
ment (R. 29, 30). The defendant again raised this point in 
argument on a motion for a new trial (R. 25, 270). 

At the trial the Government introduced as Exhibit No. 1 a 
certified copy of the Journal of the House of Representatives 
showing the appointment of the Committee on Education and 
Labor and the names of its members (R. 31-32). There were 
25 members of said Committee. As Exhibit No. 2, the Gov¬ 
ernment introduced in evidence a certified copy of Resolution 
No. Ill of the House of Representatives adopted February 26, 
1947 (R. 31). The Honorable IVed A. Hartley, Jr., member 
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of Congress, appeared as a Government witness and testified 
that he was the chairman of the Committee on Education and 
Labor; that the Committee functioned under the Reorganiza¬ 
tion Act of 1946 and House Resolution No. Ill; that the Com¬ 
mittee, as authorized by the House, was inquiring into the 
causes of labor disputes, work stoppages, and strikes and into 
the aims and objectives of those who participated in such activi¬ 
ties, and was seeking to determine any connection with any 
organization, association or group which the Committee thought 
might be engaged in subversive activities. The witness testified 
that on March 1, he stated the purposes of the hearing to the 
witness who testified prior to the defendant Christoffel, and 
that at the time Christoffel appeared he asked him whether he 
had been present and listened to the statements of the purposes 
of the Committee which had been made to the previous wit¬ 
ness. Chairman Hartley testified that he administered the 
oath to the defendant Christoffel and that Christoffel testified 
before the Committee on March 1, 1947 (R. 83-86). 

The transcript of the proceedings before the Committee on 
Education and Labor on the afternoon of March 1, 1947, and 
including the testimony given by the appellant was properly 
identified by the shorthand reporter who took down the testi¬ 
mony and was admitted in evidence as Government’s Exhibit 
No. 6 (R. 74,75,141). 

A clerk of the Committee on Education and Labor produced 
the Journal of the Committee and its official Record Book for 
the March 1,1947, meeting (R. 33). The Journal of the Com¬ 
mittee was dictated by the clerk of the Committee from official 
notes taken by the clerk who was present at the meeting (R. 41). 
The Journal and the notes were admitted in evidence as Gov¬ 
ernment’s Exhibits 3, 4, and 5 (R. 37, 41). The Journal entry 
listed the names of all members who were present during either 
the morning or afternoon session of the Committee (R. 41, 45) 
and stated that the Committee met at 10 a. m. and adjourned 
at 5:25 p. m. (R. 41). Government’s Exhibit No. 3 consisted 
of a printed slip of paper which was a part of the official 
records of the Committee and constituted a check of the attend¬ 
ance made by the clerk, McArthur, at the time the Committee 
convened on the morning of March 1, 1947, which was at 10 
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a. m. (R. 34, 35, 37, 38, 43, 44). Government’s Exhibit No. 4 
was a similar slip of paper, also a part of the official records 
of the Committee, on which the clerk, McArthur, had checked 
the names of those Committee members who were present 
when the Committee reconvened at 2:15 p. m. on the afternoon 
of March 1, 1947, following a recess for lunch (R. 34, 35, 36, 
38, 47, 69, 72). These tally sheets listed 15 members as being 
present at the opening of the Committee meeting at 10 a. m. 
March 1, 1947 (R. 37, 38), and 14 members as being present 
at the beginning of the afternoon session at 2:15 p. m. of the 
same day (R. 38, 69). The Committee was composed of 25 
members (R. 31, 32, 69), and 13 constituted a quorum (R. 69). 
The Committee chairman, Congressman Hartley, was present 
at the opening of both sessions on March 1, 1947, and in each 
instance called the meeting to order (R. 86). The Government 
brought to the witness stand 12 additional members of the 
Committee, each of whom, testified that he was present at the 
opening of the afternoon session of the Committee on March 1, 
1947 (R. 164, 181, 185, 191, 192, 198, 205, 208, 212, 219, 224, 
229, 230). During the afternoon session of the Committee on 
March 1, 1947, there was no suggestion of a lack of a quorum 
(R. 39, 113). 

Throughout the trial, defense counsel repeatedly raised the 
point that in order for the Government to prevail it must prove 
the existence of a quorum at the time the defendant Christoffel 
gave the perjured testimony. The defense submitted a number 
of prayers for instruction which if granted would have sustained 
the above contention. All such requests were denied (R. 241- 
250), and the court submitted the following instruction to the 
jury (R. 259, 260): 

You are instructed that a majority of the House 
Committee on Education and Labor is thirteen in num¬ 
ber, and at least that number must have been actually 
and physically present before you may find a quorum 
to be in existence, that is, they must have been present 
at the beginning of the afternoon session on March 1, 
1947. 

And in this connection I wish to instruct you that 
the first thing that must be proved in this case is that 
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the defendant was sworn to testify before a competent 
tribunal. If the tribunal before which he testified was 
not a competent tribunal, he cannot be convicted of 
perjury. The indictment alleges that the defendant 
testified before a meeting of the Committee on Educa¬ 
tion and Labor of the House of Representatives. To 
constitute a meeting of the Committee there must be 
present a majority of the Committee, and by present I 
mean actually physically present. In this case the 
Committee being composed of 25, before you could have 
a meeting of that Committee there must have been 
physically present at least 13 members of that Com¬ 
mittee in the committee room. If such a Committee so 
met, that is, if 13 members did meet at the beginning 
of the afternoon session of March 1, 1947, and there¬ 
after during the progress of the hearing some of them 
left temporarily or otherwise.and no question was raised 
as to the lack of a quorum, then the fact that the ma¬ 
jority did not remain there would not affect, for the 
purposes of this case, the existence of that Committee 
as a competent tribunal provided that before the oath 
was administered and before the testimony of the de¬ 
fendant was given there were present as many as 13 
members of that Committee at the beginning of the 
afternoon session. If you find that 13 members were 
not present at the beginning of the afternoon session on 
March 1, 1947, or have a reasonable doubt that they 
were, then of course you need go no further, because 
there would not be a competent tribunal in this case 
before which the testimony was given and your verdict 
should be “not guilty.” 

The jury rendered a verdict of guilty on all six counts of 
the indictment (R. 268). At the time the defendant was sen- 
• tenced the trial judge granted a motion of acquittal on count 
No. II (R. 271). In imposing sentence the court used the fol¬ 
lowing language (R. 271,272): 

In view of the fact that these remaining five questions 
were asked of the defendant at approximately one and 
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the same time, the Court will impose a sentence on the 
indictment and not on the individual counts. 

And the Court sentences you to serve a term in the 
penitentiary designated by the Attorney General or his 
duly authorized representative of not less than two nor 
more than six years. 

SUMMARY OF ARGUMENT 

Previous decisions of this Court have held that perjuries 
committed within the District of Columbia are punishable ex¬ 
clusively under Section 22-2501 of the District of Columbia 
Criminal Code and that the provisions of the perjury statute 
contained in Title 18, United States Code, Section 231, are not 
applicable. The wording of Section 22-2501 of the D. C. 
Criminal Code is almost identical with the wording of 18 
U. S. C. Section 231, and the indictment in this case alleges facts 
which constitute a violation of the latter section. The proof 
sufficient to sustain a conviction under Section 22-2501 of the 
D. C. Criminal Code will sustain a conviction under 18 U. S. C. 
Section 231. Thus, the indictment and conviction in this case 
may be sustained under the principle that an indictment and 
conviction thereunder are valid if the indictment properly 
charges an offense under any law of the United States, even 
though the prosecutor may have supposed the offense was cov¬ 
ered by a different statute. 

The Journal and records of the Committee on Education 
and Labor of the House of Representatives state that a session 
was duly held on the afternoon of March 1, 1947; that a 
quorum was present; and do not disclose either the absence 
of a quorum or any suggestion that a quorum was not present. 
The Committee and the House of Representatives are the only 
bodies which are competent to determine whether the session 
held by the Committee on the afternoon of March 1, 1947,. 
was an official session of the Committee, and the time has 
passed during which any member of the House of Representa¬ 
tives or the Committee could raise the point of order as to 
the absence of a quorum at the Committee meeting on March 1, 
1947. Appellant could not impeach the record of the Com- 
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mittee by extrinsic evidence for the purpose of showing the 
lack of a quorum on the afternoon of March 1, 1947. 

The trial court was correct in refusing to disqualify the jury 
panel because the appellant did not offer any evidence to 
show that the Government had caused an investigation to be 
made of the jury panel. Appellant offered no evidence indi¬ 
cating the character of the papers which he asserted were in 
the hands of the prosecutor,-nor did he offer any evidence 
as to the nature of the information set forth on such papers. 
He therefore was not entitled to obtain copies of any personal 
notes which the prosecutor was using in the courtroom. 

ARGUMENT 

I 

Appellant’s conviction under the indictment returned in this 
case was proper and should be sustained 

The appellant contends that it was reversible error to indict, 
try, convict, and sentence him in this case because the indict¬ 
ment was drawn under Section 22-2501, of the District of Co¬ 
lumbia Code. He maintains that the Government should have 
proceeded under the provisions of Section 125 of the Federal 
Criminal Code (18 U. S. C. § 231). To support this contention 
the appellant asserts that the oath administered to him by the 
chairman of the Committee on Education and Labor of the 
United States House of Representatives was not an oath au¬ 
thorized under the District of Columbia Code; that since the 
perjury was committed before a committee of a branch of the 
national legislature, such perjury does not constitute an offense 
against the District of Columbia statute but constitutes an 
offense against the Federal Government which is cognizable 
only under Section 231, Title 18, of the United States Code; 
and, finally, that conviction under the provisions of the District 
of Columbia Criminal Code subjects him to the risk of double 
jeopardy in that he might again be tried for the same offense 
under the provisions of 18 U. S. C. 231. 

The only indication in the whole record that the defendant 
was indicted, tried, convicted, and sentenced under the provi¬ 
sions of Section 22-2501 of the District of Columbia Code is the 
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notation on the heading of the indictment, as follows: “Sec. 
22-2501, D. C. Crim. Code” (R. 1.) 

The record does not disclose which statute the trial judge 
had in mind at the time he sentenced the appellant. At the 
time appellant was sentenced he stood convicted on five counts, 
each charging a separate instance of perjury. At the time of 
imposition of sentence the trial judge stated: “The Court will 
impose a sentence on the indictment and not on the individual 
counts.” He then sentenced the appellant to serve a term 
in the penitentiary of not less than two nor more than six years 
(R. 271, 272). Thus, the sentence imposed in this case is a 
general one and is well within the maximum of imprisonment 
which might have been imposed for this conviction under 
either Section 22-2501 of the District of Columbia Code or 
Section 231, Title IS, United States Code. 

Hawkins v. United States, 14 F. (2d) 596, cert, denied 
273 U. S. 740; 

McKee v. Johnston, 109 F. (2d) 273, cert, denied 309 
U. S. 664; 

United States v. Sposato, 73 F. (2d) 186; 

Rice v. United States, 7 F. (2d) 319. 

However, the sentence did not include a fine, the imposition 
of which is mandatory under IS U. S. C. § 231, 1 which may in¬ 
dicate that the trial judge intended to impose the sentence 
under the provisions of the District of Columbia statute. 

a. The District of Columbia perjury statute will sustain the conviction in 

this case 

This court has previously ruled that with respect to perjuries 
committed within the District of Columbia, the local statute 
is exclusively applicable. 

O’Brien v. United States, 69 App. D. C. 135, 136, 99 
F. (2d) 368. 

Behrle v. United States, 69 App. D. C. 304, 100 F. 
(2d) 714. 


1 18 U. S. C. § 231 provides in part: * * shall be fined not more 

than $2,000 and imprisoned not more than five years.” 
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And the case of Johnson v. United States, 225 U. S. 405, cited 
by the appellant does not afford a basis for overruling these 
decisions. That case held that the District of Columbia Code 
sections concerning murder were not superseded by the murder 
provisions of the United States Code. It was not suggested 
that murder in the halls of Congress would be prosecuted under 
a different statute than murder committed elsewhere in the 
District of Columbia. Furthermore, the Johnson case was 
fully considered by this Court in the O’Brien case. 

The O’Brien case involved the question of whether certain 
provisions of the Federal or District codes were applicable to 
perjury in the District of Columbia. In that case the ap¬ 
pellant argued that the court had erred in sentencing him 
under the District of Columbia perjury statute instead of 
under the provisions of 18 U. S. C. 231. This question was 
definitely answered by this Court as follows: 

Had Congress intended that the perjury statute in 
the federal penal code should have effect in the District 
of Columbia, we think it would have said so in plain 
language. In the nature of things there must be some 
overlapping of some statutes, but we find no reason 
to suppose that every general statute of the United 
States was intended to supersede statutes enacted spe¬ 
cifically to meet local conditions. Undoubtedly some 
general statutes may be concurrently effective with local 
statutes, but we cannot think Congress intended the 
local statute covering perjury to apply so far as defi¬ 
nition is concerned but meant for the general statute 
to apply as to punishment. In our view the local statute 
is exclusively applicable. 69 App. D. C. 137. [Italics 
supplied.] 

There is no suggestion in either the O’Brien or the Behrle case 
that perjury committed before a congressional committe would 
be an exception to this broad rule. 

b. Appellant's conviction can be sustained under the provisions of the 
Federal perjury statute, 18 U. S. C, Section 231 

Furthermore, should there be any reason for upholding the 
appellant’s contention that the District of Columbia statute is 
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not applicable in cases of perjury committed before congres¬ 
sional committees, his conviction nevertheless can be sustained 
under the provisions of 18 U. S. C. § 231. The law is well settled 
that if an indictment properly charges an offense under any 
statute of the United States, it will be sustained, even though 
the description of that statute is not the one endorsed upon the 
indictment. 

Williams v. United States, 168 U. S. 382; 

United States v. Hutcheson, 312 U. S. 219; 

Capone v. United States, 51 F. (2d) 609, cert, denied, 
284 U. S.669; 

Hammer v. United States, 271U. S. 620; 

United States v. Doss, 66 F. Supp. 243, afFd 158 F. 
(2d) 95. 

The foregoing principle was firmly established by the Su¬ 
preme Court in the Williams case, in which the defendant was 
tried, convicted, and sentenced on the theory that his acts con¬ 
stituted a violation of Section 3169 of the Revised Statutes. 
The Government contended on appeal that the indictment 
charged an offense under the provisions of Section 5481 of the 
Revised Statutes, and that the proof sustained the allegations 
of the indictment. This position was sustained by the Supreme 
Court, which said (p. 389): 

It is wholly immaterial what statute was in the mind 
of the district attorney when he drew the indictment, if 
the charges made are embraced by some statute in force. 
The endorsement on the margin of the indictment con¬ 
stitutes no part of the indictment and does not add to 
or weaken the legal force of its averments. We must 
look to the indictment itself, and if it properly charges 
an offense under the laws of the United States that is 
sufficient to sustain it, although the representative of the 
United States may have supposed that the offense 
charged was covered by a different statute. 

The Government submits that the indictment in this case 
fully stated an offense under the provisions of 18 U. S. C. § 231. 
In fact, it could hardly have failed to state such an offense, 
since the essential provisions of the District of Columbia per- 
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jury statute and 18 U. S. C. § 231 are almost identical. The 
two statutes have been set out in the appendix to this brief, and 
their comparison is invited. For the purpose of this case, the 
only difference between the language of the two statutes is the 
inclusion in 18 U. S. C. § 231 of the words “of the United States” 
in the phrase “in any case in which the law authorized such 
oath or averment to be administered,” which appears in the 
District of Columbia statute. The record shows that in this 
case the indictment charged that the oath was administered in 
a case in which the law of the United States authorizes an oath 
to be administered, and the record shows that the Government 
introduced proof that the oath administered to the appellant, 
ChristofFel, was administered pursuant to a law of the United 
States (R. 84-86). In all other respects, evidence sufficient to 
sustain conviction in this case under the District of Columbia 
perjury statute will be sufficient to convict under 18 U. S. C. 
§231. 

Although the rules of criminal procedure require the indict¬ 
ment to state the official or customary citation of the statute 
which the defendant is alleged to have violated, the same rule 
provides that an error in the citation or its complete omission 
does not constitute a ground for reversal of a conviction or the 
dismissal of the indictment unless the error or omission misled 
the defendant to his prejudice. 2 There was no prejudice to the 
defendant by the endorsement on the indictment indicating 
that it had been laid under the District of Columbia Code, since 
the indictment itself is very complete and fully apprises the 
defendant of the nature of the crime with which he is charged. 
In addition, the very fact that the two statutes are almost 
identical and require almost identical proof precludes a possi¬ 
bility of any element of prejudice arising out of the endorse¬ 
ment on the indictment. Moreover, appellant does not con¬ 
tend that he was in any way prejudiced by the endorsement on 
the indictment. The record shows that from the outset he was 
aware of the similarity between the two statutes and the 
possibility that they might conflict (R. 8-10). 

Appellant’s fear that he could again be indicted, tried, con¬ 
victed, and sentenced for the same offense by the expedient 


* Buie 7(c), Rules of Criminal Procedure. 
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of laying an indictment under Title 18 U. S. C. § 231 is ground¬ 
less. Another indictment for this same offense, by mere com¬ 
parison with the indictment in the present case, would dis¬ 
close on its face that it was a subsequent prosecution for the 
same offense. The mere change of designation of the statute 
would not enable the Government again to proceed against 
this appellant. It is submitted that no court would ever per¬ 
mit such a clear and flagrant violation of our basic constitu¬ 
tional provisions. 

Accordingly, the indictment, the trial, and the conviction 
may be sustained under the provisions of Title 18, § 231, of the 
United States Code. 

Thus, at best, appellant is entitled only to have the case 
remanded to the District Court for resentencing in accordance 
with the strict language of 18 U. S. C. § 231, which requires 
a fine as well as imprisonment, and this only if the court is of 
the opinion that the Federal Penal Code and not the District 
of Columbia Criminal Code is the proper vehicle for a prosecu¬ 
tion for perjury committed before congressional committees 
sitting in Washington, D. C. 3 

II 

The trial court was correct in charging the jury that if it 
found that a majority of the Committee on Education and 
Labor met at the beginning of the afternoon session on 
March 1, 1947, and no question was raised as to a lack of 
a quorum, it could convict even if a majority did not remain 

Appellant seeks a reversal of the conviction in this case on 
the ground that the trial judge refused to submit to the jury 
the question of whether a quorum of the Committee on Educa¬ 
tion and Labor was physically present in the committee room 
at the exact moment appellant testified falsely under oath. 
The question to be decided, therefore, is whether the validity 
of a hearing conducted by a duly constituted congressional 
committee and shown by the journal and records of that 
committee to have been duly authorized and held in accordance 

* In such event the imprisonment sentence must be imposed in accordance 
with the indeterminate sentence law o£ the District of Columbia (D. C. 
Code § 24-203), Sims v. Rives , 66 App. D. C. 24, S4 F. (2d) 871, cert. den. 
298 U. S. 682. 
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with the procedure and rules of the House of Representatives, 
and which has been accepted as a valid hearing by the com¬ 
mittee and the House of Representatives, may be attacked by 
a defendant in a perjury case by means of introducing parol 
evidence to impeach the committee journals and records by 
showing the lack of a quorum when the defendant testified 
falsely. Appellant apparently contends that in order to con¬ 
vict, the Government was required to prove the physical pres¬ 
ence of a quorum at the exact moment appellant testified, and 
suggests there was ample basis for the jury to conclude that a 
quorum was not present at the time the testimony was given. 

The afternoon session on March 1, 1947, of the Committee 
on Education and Labor was one which was regularly and 
properly constituted. This session was held pursuant to House 
Resolution No. Ill of the House of Representatives, adopted 
February 26, 1947 (93 Cong. Rec. 1504), which provided that 
the Committee “is hereby authorized to sit and act during 
the present Congress at such times and places within the 
United States, whether the House is in session, has recessed, or 
has adjourned, * * # as it deems necessary.” The aft¬ 
ernoon session of that Committee was duly called to order 
by its chairman, Congressman Hartley, and there is conclusive 
evidence that at that time a majority of the Committee mem¬ 
bers were present. In this respect, an employee of the Com¬ 
mittee on Education and Labor introduced the Journal and 
the official records of the Committee for the 1st day of March 
1947, which reflected the presence of 14 Committee members 
at the time the afternoon session was called to order. At least 
13 members of the Committee appeared at the trial of this 
case in the court below, and each testified that he was per¬ 
sonally present at the time the Committee convened on the 
afternoon of March 1,1947. Congressman Hartley, the chair¬ 
man of the Committee, also testified that at the afternoon 
session a quorum was present at the outset. Thus, there is no 
doubt but that the afternoon session was formally and prop¬ 
erly convened and opened for the transaction of business under 
the rules of the House. 4 


4 Jefferson’s Manual, Sec. XXVI. 
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There is unrebutted evidence in the record that the absence 
of a quorum was never suggested by any member of the Com¬ 
mittee or by anyone else present during the afternoon session 
on March 1, 1947. Furthermore, the Journal, the transcript, 
and the official Committee records introduced in evidence as 
Government's Exhibits Nos. 3, 4, 5, and 6 do not reveal that 
a suggestion of the absence of a quorum was ever made on the ' 
afternoon of March 1, 1947. Appellant has attempted to 
demonstrate that the transcript indicates the actual lack of a 
quorum at certain times by pointing out that the chair afforded 
certain Committee members, totaling less than 12 in number, 
the opportunity to question certain witnesses and that others 
were not called upon. Such reasoning demonstrates nothing 
but that at a given moment certain members were present. 
In such form, the transcript does not show or purport to show 
the identity of all the members who were either absent or 
present at a given time, and the opportunity afforded Com¬ 
mittee members to question witnesses did not constitute a roll 
call, as characterized by the appellant. It should be noted 
here that appellant does not contend that any member or any¬ 
one else made a suggestion of the absence of a quorum on 
March 1, 1947. 

It is the Government's contention that the legislative records 
of proceedings by a legislature or a committee thereof are 
unimpeachable and cannot be assailed even in a judicial pro¬ 
ceeding by means of extrinsic evidence. 5 Applied to the instant 
case, the Government contends that once it proved that the 
Committee meeting was called to order on the afternoon of 
March 1, 1947, and the presence of a quorum at that time 
ascertained, all proceedings thereafter ensuing until adjourn¬ 
ment were valid unless the Journal or records of the Committee 
contain statements of fact to the contrary, or unless the journals 
and records of the House of Representatives itself show on 

• The Government’s Exhibits Nos. 3, 4, 5, and 6, consisting of tally sheets 
for the morning and afternoon sessions of March 1, 1947, the Committee 
Journal for March 1, 1947, and the transcript of the proceedings for the 
afternoon of March 1, 1947, are official Committee records kept pursuant 
to statute and the rules of the House of Representatives. See Sec. 133 (b) 
of the Legislative Reorganization Act of 1946; Rule XXXVII of the Rules 
of the House of Representatives; Sec. XIII of Jefferson’s Manual. 
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their face that the validity of the proceedings was contested 
in the House and that an adverse ruling prevailed. 

a. According to the parliamentary rules of the House of Representatives 

the committee was officially in continuous session during the afternoon 

of March 1,1947 

The congressional legislative bodies operate under parlia¬ 
mentary rules by which they themselves determine the validity 
of their own proceedings. Under tEe parliamentary procedure 
of the House of Representatives the meeting of the House or 
of a committee thereof once duly convened may continue to 
transact business and consider matters before it until recess 
or adjournment unless the absence of a quorum is officially 
noted by the chair upon the suggestion of a member rising to 
a point of order or as the result of an official roll' call. 

The meeting of the Committee on Education and Labor 
continued from the time it was called to order on the afternoon 
of March 1, 1947, until adjournment at 5:25 p. m. the same 
day,® and the sole event which could have had the effect of 
divesting the Committee of authority to transact business and 
to take testimony was the suggestion of a lack of a quorum and 
a determination by the chair that a quorum was not in fact 
present. In that event, the Committee, acting under the rules 
of the House of Representatives, 7 would have been required 
to suspend business until a quorum was obtained. 8 All of the 
official records of the Committee show that no such event 
occurred on the afternoon of March 1,1947. 

The Committee meeting on the afternoon of March 1, 1947, 
was continuous and uninterrupted, and the testimony of the 
appellant Christoffel became a part of the official transcript 
of the proceeding, which was available to the members not 
only of the Committee but of the House itself for use in pre¬ 
paring and considering legislation. This Committee meeting 
was one of a series eventually resulting in a report by the 
Committee to the House 9 which was considered by the House 

' See Government’s Exhibit No. 5 [R. 41]. 

1 See Rule XI (f) of the Rules of the House of Representatives. 

* See Jefferson’s Manual, Sec. VI. 

* House Report No. 245, received by the House April 11,1947. See p. 3482, 
Daily Cong. Rec., 1st Sess., 80th Cong. 
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and formed a basis for the enactment of the Taft-Hartley 
law 10 (R. 84, 88). 

A point of order as to the presence of a quorum at the after¬ 
noon session of the Committee on Education and Labor held 
on March 1,1947, could not be raised successfully in the House 
of Representatives at this time, nor could it have been there 
raised at the time of this trial. The House of Representatives 
is empowered to determine the rules of its proceedings, 11 and 
the precedents of the House of Representatives, and the Senate 
as well, declare that the journal entries of those legislative 
bodies are conclusive as to all proceedings had and may not 
be contradicted by ex parte evidence. Once a legislative ac¬ 
tion has been completed members cannot thereafter raise the 
point of order that a quorum was not present at the time an 
act was done, and when the assumption that a quorum was 
present at the time of the House action is uncontradicted by 
the journal, that assumption cannot be overthrown by expres¬ 
sions of opinions by members individually. 

1 Hinds' Precedents, § 563 ; 

4 Hinds' Precedents, § 2927; 

4 Hinds' Precedents, § 2961. 

This is particularly true in the case of a committee whose re¬ 
port has been received and considered by the House itself. 
In at least two instances the House of Representatives has 
ruled that the validity of a report of a committee cannot be 
questioned once the House has voted to consider the report or 
after actual consideration of the report has begun. 

4 Hinds’ Precedents, § § 4598,4599. 

Thus it follows that insofar as the Committee and the 
House of Representatives itself are concerned, the proceedings 
of the Committee on Education and Labor transpiring at the 
afternoon session on March 1, 1947, are valid and final, and 
the actions of the Committee could not be contested, either at 
the time of this trial or at the present time, even in the House 
of Representatives itself. 

Appellant’s brief contains a quotation from 56 Congres - 

u Public Law No. Ill, 80th Cong., 1st Sess., c. 120 (adopted June 23,1947). 

“ Art. I, Sec. 5, United States Constitution. 
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sional Record 6689 concerning an instance which occurred on 
the floor of the House of Representatives on May 17, 1918 
[Appellant’s Br. 27-29], and he has also cited precedents in 
the House of Representatives and cases which relate to the 
actions of improperly constituted tribunals. Many of these 
precedents and cases are not in point here. 

With respect to the incident occurring on May 17, 1918, 
quoted in appellant’s brief, it is to be noted that the chair was 
ruling upon a point of order as to the formal vote of a com¬ 
mittee. The chair stated that the committee could not get 
the bill to the House in any other way except by a formal vote 
as a committee, a quorum being present, “if anybody insists 
upon the rule” [Italics supplied.] Therein lies the dif¬ 
ference. In that instance the point of order as to a quorum 
was properly raised at the proper time and in the proper place. 
In the case at bar no point of order was ever raised either in 
the Committee or the House, and the time for such action has 
long since expired. 

The precedent reported in 3 Hinds' Precedents 1774 and 
the factual situation in many of the cases cited in appellant’s 
brief on pages 29-34 differ in one important respect from the 
instant case. In both the precedent cited in Hinds and in most 
of the cases the committee or tribunal before which the witness 
appeared or business was transacted was never properly con¬ 
stituted from the very beginning of the proceedings. In the 
precedent reported in Hinds one member attempted to act 
as a committee, and in most of the cases one or two judges 
attempted to sit as a court in matters in which the law required 
a tribunal of three or more judges. In the case at bar the 
Committee meeting was properly convened at 2:15 p. m., and 
a quorum was determined to be present. Once properly con¬ 
vened, only a suggestion of the absence of a quorum and a de¬ 
termination of such absence by the chair could cause the 
suspension of business by the Committee. In appellant’s cases 
the entire proceedings were invalid from the very outset. 

b. In judicial proceedings the journal and official records of a House of 
Congress are conclusive evidence of the facts set forth therein 

The Federal courts have consistently refused to permit parol 
and ex parte evidence to be adduced to prove matters of fact 



occurring during the deliberation of legislative bodies, and 
they have contented themselves with accepting as true state¬ 
ments of facts officially attested by the presiding officers or 
contained in the journals of the legislature. Accordingly, Fed¬ 
eral courts will not inquire beyond the enrollment of a bill 
to determine its validity and have held that an enrolled act 
in the custody of the Secretary of State and attested by the 
signatures of the presiding officers of the two Houses of Con¬ 
gress and the approval of the President is conclusive evidence 
that the act was passed by the Congress according to the forms 
of the Constitution. 

Field v. Clark., 143 U. S. 649; 

Gibson v. Anderson, 131 Fed. 39. 

Likewise, the Supreme Court has held that even if it be 
assumed that reference may be made to the legislative journals 
to ascertain facts about events transpiring during the session, 
the journals must be assumed to speak the truth. In United 
States v. Ballin, 144 U. S. 1, the Court said (p. 4): 

Assuming that by reason of this latter clause refer¬ 
ence may be had to the journal, to see whether the yeas 
and nays were ordered, and if so what was the vote 
disclosed thereby; and assuming, though without de¬ 
ciding, that the facts which the Constitution requires 
to be placed on the journal may be appealed to on the 
question whether a law has been legally enacted, yet if 
reference may be had to such journal, it must be as^ 
sumed to speak the truth. It cannot be that we can 
refer to the journal for the purpose of impeaching a 
statute properly authenticated and approved, and then . 
supplement and strengthen that impeachment by parol 
evidence that the facts stated on the journal are not 
true, or that other facts existed which, if stated on the 
journal, would give force to the impeachment. 

In the same case the Court considered the manner in which 
the House of Representatives determined the presence of a 
quorum at the time of the enactment of a bill. It was held 
that the House was the final arbiter of such matters, the Court 
holding (p. 6): 
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But how shall the presence of a majority be deter¬ 
mined? The Constitution has prescribed no method of 
.making this determination, and it is therefore within 
the competency of the House to prescribe any method 
which shall be reasonably certain to ascertain the fact. 
It may prescribe answer to roll-call as the only method 
of determination; or require the passage of members 
between tellers, and their count as the sole test; or the 
count of the Speaker or the clerk, and an announcement 
from the desk of the names of those who are present. 
Any one of these methods, it must be conceded, is rea¬ 
sonably certain of ascertaining the fact, and as there is 
no constitutional method prescribed, and no constitu¬ 
tional inhibition of any of those, and no violation of 
fundamental rights in any, it follows that the House may 
adopt either or all, or it may provide for a combination 
of any two of the methods. That was done by the rule 
in question; and all that that rule attempts to do is to 
prescribe a method for ascertaining the presence of a 
majority, and thus establishing the fact that the House 
is in a condition to transact business. 

Similar results have obtained in the Federal courts when it 
became their duty to pass upon the validity of State legisla¬ 
tion, and in such cases the courts have expressly stated that 
parol evidence is not admissible to alter or contradict the 
record of a legislative body as actually made in its journal. 
In other words, if the journal contains a statement of fact 
with respect to legislative proceedings, it is incompetent to 
prove aliunde that such statement is false. 

Portland Gold Mining Co. v. Duke, 191 Fed. 692; 

Ames v. Union Pac. Rwy. Co., 64 Fed. 165, aff’d Smyth 
v. Ames, 169 U. S. 466. 

Furthermore, even in instances of perjury alleged to have 
been committed before a Federal court, the defendant has 
been precluded from introducing parol evidence by the clerk 
of the court which would impeach and contradict the court’s 
record. Thus, in United States v. Walsh, 22 Fed. 644, the 
defendant had been indicted for perjury contained in his dec- 
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laration of intention to become a citizen. At the trial the clerk 
of the District Court produced a volume of the records of that 
court which contained a record of the declaration made by the 
defendant for naturalization and containing a statement that 
the declaration was sworn to by the defendant before the same 
court. The defendant’s counsel objected to the admission of 
the record and was overruled. He then offered to show by cross- 
examination of the clerk who made the record that the record 
was false; that the District Court was not in session at the 
time the oath was taken before the court as recorded; that it 
was not taken before the court but before the clerk in his office; 
and that the proceedings for naturalization were before the 
clerk. The court rejected the offered testimony. It was held 
that the indictment alleged the perjury to have been committed 
by the defendant in his application for naturalization and that 
it was necessary to show what that application was. The 
record of it in the court where it was made, signed, and sworn 
to by the defendant was not only evidence but the best evidence 
which could be obtained. With respect to the offer of the re¬ 
spondent to contradict and impeach the record, the Court held 
that the rejection of the testimony was correct, saying: 

It can hardly be tolerated that a clerk of a court, 
after he has made up his record, should come into court 
and contradict or impeach his record by saying it was 
false when he made it. This is what the respondent’s 
counsel proposed should be done in this case, and if the 
clerk had offered so to do, the court should not have 
permitted it. Public policy, permanence of public and 
private rights, the security of property, confidence in the 
administration of justice, the termination of contro¬ 
versies, the repose of society, all alike forbid it. 

The foregoing case is directly analogous to the situation 
at bar. Here the record of the Committee shows that the Com¬ 
mittee was in session, that a quorum was present, and that the 
appellant Christoffel was sworn and gave certain testimony. 
The appellant, like the defendant in the Walsh case, is seek¬ 
ing to impeach and contradict the record of the tribunal be¬ 
fore which the offense was committed. If the defendant could 
not impeach the court’s record in the Walsh case, the appellant 
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here cannot impeach the record of the Committee on Education 
and Labor of the House of Representatives. 

Appellant has directed the attention of this court to the 
unreported case of United States v. Stewart (Dist. Court, 
Dist. of Columbia, Nov. 20, 1928, Crim. No. 47138) (Appel¬ 
lant’s Br. 34). Appellant’s reference to the court’s charge 
in that case is fragmentary. While -Judge Bailey charged that 
in order to convict, the jury must find that a quorum was 
present at the time the committee met he likewise left no doubt 
that it was not necessary for the jury to find that a quorum was 
present at all times or that a quorum was present at the time 
the witness testified. In this respect, Judge Bailey said: 

If such a committee so met, that is, if eight members 
did meet, and thereafter during the progress of the 
hearing some of them left temporarily or otherwise and 
no question was raised as to the lack of a quorum, then 
the fact that the majority did not remain there would 
not affect, for the purposes of this case, the existence 
of that committee as a competent tribunal, but before 
the oath was administered, and before the testimony 
of the defendant was given, there must have been as 
many as eight members of that committee present. 52 

This appears to be the only judicial expression in a case exactly 
in point. A comparison between the charge given by Judge 
' Curran in the case at bar (supra, p. 5) and the charge given 
by Judge Bailey in the Stewart case (Appendix B, infra, p. 29) 
will show agreement between these judges in every detail. 

Thus the Government’s case rested upon a solid foundation 
of fact, and not as appellant contends upon the application of 
a presumption of regularity or of the continuance of a quorum. 

** A reference to this case may be found in 6 Cannon's Precedents , $ 845, 
which also contains the quotation from Judge Bailey’s charge set forth in 
the text above. Government counsel has examined a file pertaining to this 
case which is now lodged in the National Archives. The file does not con¬ 
tain a transcript of Judge Bailey’s charge to the jury in that case, but 
It does contain a copy of a letter dated November 11, 1928, from United 
States Attorney Leo A. Bover, which letter contained a quotation from 
Judge Bailey’s charge with respect to the necessity of the presence of a 
quorum. For this court’s information, the entire letter has been set out in 
Appendix B, infra, p. 29, to this brief. 
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The Government proved beyond a reasonable doubt that the 
meeting of the Committee at which appellant testified falsely 
under oath on the afternoon of March 1,1947, was validly con¬ 
vened and in continuous session from 2:15 p. m. until 5:25 
p. m. That fact was proved by the official Journal and records 
of the Committee, which are unimpeachable as to the facts 
stated therein. Accordingly, the presumption of innocence ac¬ 
corded to every defendant in a criminal case was completely 
overcome by proof beyond a reasonable doubt that he testi¬ 
fied at a valid meeting of the Committee. 

When appellant’s position is analyzed, it is evident that if 
it is correct it would impose an undue limitation upon, the 
right of congressional committees and the Congress to deter¬ 
mine their own rules of procedure. The function of a con¬ 
gressional committee is to inquire into the necessity for partic¬ 
ular legislation and to make reports and recommendations per¬ 
taining thereto to the appropriate House of Congress. To this 
end, a committee is empowered to hold hearings and to compel 
witnesses to attend and testify under oath. It is essential that 
a committee obtain truthful testimony from such witnesses 
and that it be able to rely upon their statements. It is also 
evident that a committee, subject only to a check by the House 
itself, must be the one to determine when the absence of a 
quorum exists. Otherwise, witnesses testifying before com¬ 
mittees could testify falsely with impunity whenever they and 
their partisans observed the physical lack of a quorum in the 
committee room. Truth or falsity is not a condition which 
the witness should be permitted to turn on and off without 
warning to the committee, depending solely upon the wit¬ 
ness’ observation as to the presence or absence of a quorum in 
the committee room. 

Accordingly, the trial judge was correct when he refused 
to permit the jury to consider whether a quorum was physi¬ 
cally present at the time appellant gave the false testimony 
before the Committee. 
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III 

The trial court was correct in refusing to disqualify the jury 

panel 

Appellant’s argument that there was error in the impanel¬ 
ing of the jury is based upon an unwarranted assumption of 
fact completely unsupported by the record. The record con¬ 
tains no evidence to support the assertion that the Government 
made an improper investigation of the jury panel prior to the 
trial. In this respect, appellant’s counsel is seeking,to lift 
himself by his own bootstraps, for his whole argument is based 
entirely upon inferences drawn from his own remarks to the 
trial court. In that instance appellant’s counsel stated (R. 
29): 

I notice Government counsel have an additional set of 
pages with reference to the jurors, which apparently 
contain additional information. * * * [Italics 
supplied.] 

Nothing more was alleged. Appellant’s counsel did not even 
offer one iota of evidence to support the remark which he made 
to the court, nor did he request an opportunity to do so. Fur¬ 
thermore, the language which he used is not positive but shows 
on its face that he was indulging in mere speculation and sus¬ 
picion. Under such circumstances the trial judge was justified 
in denying the motion to disqualify the jury panel, since ob¬ 
jections to the qualification of a jury panel must be supported 
by evidence of the truth of the allegations which form the 
basis of the objection. 

Smith v. Mississippi, 162 U. S. 592; 

Mamaux v. United States, 264 Fed. 816, 819; 

Wolf v. United States, 292 Fed. 673,678. 

Appellant’s reliance upon Sinclair v. United States, 279 U. S. 
749, 764, is misplaced, because the facts in that case do not 
remotely resemble the case at bar. That case involved the 
shadowing and investigation of petit jurors during the progress 
of a criminal trial, and there was proof of such activities on the 
part of Sinclair and his agents. It therefore is not in point 
here. 
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Nor is a prosecutor required to furnish the defense with 
copies of any personal notes which he may have made for use 
in selecting a jury. Appellant’s argument on this point is 
again based upon the mere speculation that the Government 
had made an investigation of the jury panel. As pointed out 
above, there is no evidence indicating the character of the pa¬ 
pers which were in the hands of the prosecutor or the nature 
of the information set forth thereon. The interests of justice 
do not require the prosecutor to disclose to the defense the 
reasons for accepting or peremptorily challenging any prospec¬ 
tive juror, and the notes which a prosecutor may make and 
use for such purpose are personal and private. 

Accordingly, the trial judge was correct in overruling ap¬ 
pellant’s objection to the jury panel and his request for a copy 
of the prosecutor’s personal notes. 

CONCLUSION 

For the reasons set forth above, the Government respectfully 
submits that the judgement of the District Court should be 
affirmed. 

Respectfully submitted. 

Alexander M. Campbell, 

Assistant Attorney General, 
George Morris Fat, 

United States Attorney, 

John S. Pratt, 

Special Assistant to the Attorney General, 

James W. Knapp, 

Attorney, Department of Justice, 

Attorneys for Appellee. 


APPENDIX A 

STATUTES AND RULES OP THE HOUSE OF REPRESENTATIVES 

1. United States Code, Title 18, § 231: 

Perjury. —Whoever, having taken an oath before a 
competent tribunal, officer, or person, in any case in 
which a law of the United States authorizes an oath 
to be administered, that he will testify, declare, depose, 
or certify truly, or that any written testimony, declara¬ 
tion, deposition, or certificate by him subscribed, is true, 
shall willfully and contrary to such oath state or sub¬ 
scribe any material matter which he does not believe 
to be true, is guilty of perjury, and shall be fined not 
more than $2,000 and imprisoned not more than five 
years (R. S. § 5392; Mar. 4, 1909, c. 321, § 125, 35 Stat. 
1111 ). 

2. District of Columbia Criminal Code, Title 22, § 2501. 

Perjury—Subornation of perjury .—Every person 
who, having taken an oath or affirmation before a com¬ 
petent tribunal, officer, or person, in any case in which 
the law authorized such oath or affirmation to be ad¬ 
ministered, that he will testify, declare, depose, or cer¬ 
tify truly, or that any written testimony, declaration, 
deposition, or certificate by him subscribed is true, 
willfully and contrary to such oath or affirmation states 
or subscribes any material matter which he does not 
believe to be true, shall be guilty of perjury; and any 
person convicted of perjury or subornation of perjury 
shall be punished by imprisonment in the penitentiary 
for not less than two nor more than ten years. Any 
such false testimony, declaration, deposition, or cer¬ 
tificate given in the District of Columbia, but intended 
to be used in a judicial proceeding elsewhere, shall also 
be perjury within the meaning of this section (Mar. 3, 
1901, 31 Stat. 1329, ch. 854, § 858). . 
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3- Jefferson's Manual, Rules and Manual of the United 
States House of Representatives (1947): 

§ 310. Necessity of a quorum during business, includ¬ 
ing debate. In general the chair is not to be taken till 
a quorum for business is present; unless, after due wait¬ 
ing, such a quorum be despaired of, when the chair may 
be taken and the House adjourned. And whenever* 
during business, it is observed that a quorum is not 
present, any member may call for the House to be 
counted, and being found deficient, business is suspended 
(2 Hats., 125,126). 

§ 343. Examination of witnesses in the House and in 
committee. When any person is examined before a 
committee or at the bar of the House, any Member 
wishing to ask the person a question must address it 
to the Speaker or chairman, who repeats the question 
to the person, or says to him, “You hear the question— 
answer it.” But if the propriety of the question be 
objected to, the Speaker directs the witness, counsel, 
any parties to withdraw; for no question can be moved 
or put or debated while they are there (2 Hats., 108). 
Sometimes the questions are previously settled in writ¬ 
ing before the witness enters (/&., 106, 107; 8 Grey, 
64). The questions asked must be entered in the jour¬ 
nals (3 Grey, 81). But the testimony given in answer 
before the House is never written down; but before 
a committee, it must be, for the information of the 
House, who are not present to hear it (7 Grey, 52,334). 

§ 407. Meetings and action of committees. A Com¬ 
mittee meet when and where they please, if the House 
has not ordered time and place for them (6 Grey, 370); 
but they can only act when together and not by separate 
consultation and consent—nothing being the report of 
the committee but what was been agreed to in com¬ 
mittee actually assembled. 

§ 409. The quorum of a select or standing committee. 
A majority of the committee constitutes a quorum for 
business (Elsynge’s Method of Passing Bills, 11). 




APPENDIX A 

STATUTES AND RULES OP THE HOUSE OF REPRESENTATIVES 


1. United States Code, Title 18, § 231: 

Perjury. —Whoever, having taken an oath before a 
competent tribunal, officer, or person, in any case in 
which a law of the United States authorizes an oath 
to be administered, that he will testify, declare, depose, 
or certify truly, or that any written testimony, declara¬ 
tion, deposition, or certificate by him subscribed, is true, 
shall willfully and contrary to such oath state or sub¬ 
scribe any material matter which he does not believe 
to be true, is guilty of perjury, and shall be fined not 
more than $2,000 and imprisoned not more than five 
years (R. S. § 5392; Mar. 4, 1909, c. 321, § 125, 35 Stat. 
1111 ). ' 

2. District of Columbia Criminal Code, Title 22, § 2501. 

Perjury—Subornation of perjury .—Every person 
who, having taken an oath or affirmation before a com¬ 
petent tribunal, officer, or person, in any case in which 
the law authorized such oath or affirmation to be ad¬ 
ministered, that he will testify, declare, depose, or cer¬ 
tify truly, or that any written testimony, declaration, 
deposition, or certificate by him subscribed is true, 
willfully and contrary to such oath or affirmation states 
or subscribes any material matter which he does not 
believe to be true, shall be guilty of perjury; and any 
person convicted of perjury or subornation of perjury 
shall be punished by imprisonment in the penitentiary 
for not less than two nor more than ten years. Any 
such false testimony, declaration, deposition, or cer¬ 
tificate given in the District of Columbia, but intended 
to be used in a judicial proceeding elsewhere, shall also 
be perjury within the meaning of this section (Mar. 3, 
1901, 31 Stat. 1329, ch. 854, § 858). . 
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0. Jefferson's Manual, Rules and Manual of the United 
States House of Representatives (1947): 

§ 310. Necessity of a quorum during business, includ¬ 
ing debate. In general the chair is not to be taken till 
a quorum for business is present; unless, after due wait¬ 
ing, such a quorum be despaired of, when the chair may 
be taken and the House adjourned. And whenever, 
during business, it is observed that a quorum is not 
present, any member may call for the House to be 
counted, and being found deficient, business is suspended 
(2 Hats., 125,126). 

§ 343. Examination of witnesses in the House and in 
committee. When any person is examined before a 
committee or at the bar of the House, any Member 
wishing to ask the person a question must address it 
to the Speaker or chairman, who repeats the question 
to the person, or says to him, “You hear the question— 
answer it.” But if the propriety of the question be 
objected to, the Speaker directs the witness, counsel, 
any parties to withdraw; for no question can be moved 
or put or debated while they are there (2 Hats., 108). 
Sometimes the questions are previously settled in writ¬ 
ing before the witness enters (/&., 106, 107; 8 Grey, 
64). The questions asked must be entered in the jour¬ 
nals (3 Grey, 81). But the testimony given in answer 
before the House is never written down; but before 
a committee, it must be, for the information of the 
House, who are not present to hear it (7 Grey, 52,334). 

§ 407. Meetings and action of committees. A Com¬ 
mittee meet when and where they please, if the House 
has not ordered time and place for diem (6 Grey, 370); 
but they can only act when together and not by separate 
consultation and consent—nothing being the report of 
the committee but what was been agreed to in com¬ 
mittee actually assembled. 

§ 409. The quorum of a select or standing committee. 
A majority of the committee constitutes a quorum for 
business (Elsynge’s Method of Passing Bills, 11). 
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4. Rules of the House of Representatives, Rules and Manual 
of the United States House of Representatives (1947): 

§ 738. (f) The rules of the House are hereby made 
the rules of its standing committees so far as applicable, 
except that a motion to recess from day to day is hereby 
made a motion of high privilege in said committees. 

§ 932. Duties of clerk and committees as to custody 
of papers before committees. The clerks of the several 
committees of the House shall, within three days after 
the final adjournment of a Congress, deliver to the Clerk 
of the House all bills, joint resolutions, petitions, and 
1 other papers referred to the committee, together with 
all evidence taken by such committee under the order 
of the House during the said Congress and not reported 
to the House; and in the event of the failure or neglect 
of any clerk of a committee to comply with this rule 
the Clerk of the House shall, within three days there¬ 
after, take into his keeping all such papers and 
testimony. 

5. Legislative Reorganization Act of 1946, Part 3: 

§ 133. (b) 'Each such committee shall keep a com¬ 
plete record of all committee action. Such record shall 
include a record of the votes on any question on which a 
record vote is demanded. 
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December 11th, 1928. 

Honorable George W. Norris, 

United States Senate, Washington, D. C. 

My Dear Senator Norris: Pursuant to your request of 
the tenth instant, I am submitting herewith that portion of 
the charge of Mr. Justice Bailey in the Stewart perjury case, 
which dealt with the question of a quorum being present at 
the Public Lands Committee of the Senate, on the dates of 
Colonel Stewart’s alleged offenses. 

Mr. Justice Bailey said: 

The first thing that must be proved in this case is that 
the defendant was sworn to testify before a competent 
tribunal. If the tribunal before which he testified was 
not a competent tribunal, he cannot be convicted of 
perjury, no matter how false his testimony may have 
been. The indictment alleges that he testified before a 
meeting of the Committee on Public Lands and Surveys 
of the Senate. To constitute a meeting of a committee, 
there must be present a majority of the committee, and 
by “present” I mean actually, physically present. You 
have heard the testimony as to marking certain mem¬ 
bers as present with the word “quorum” after their 
names when they were not actually, physically present, 
but when the Senator or his secretary had telephoned the 
clerk of the committee to mark him as present. That 
is not such a presence as would be sufficient, even if a 
majority of such members so telephoned to constitute 
a meeting of the committee. 

A meeting means a meeting of at least a majority of 
the committee. In this case, the committee being com¬ 
posed of fifteen, before there could be a meeting of the 
committee, there must have been present at least eight 
members of that committee physically in the committee 
room. 

If such a committee so met, that is, if eight members 
did meet, and thereafter during the progress of the 
hearing some of them left temporarily or otherwise and 
no question was raised as to the lack of a quorum, then 
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the fact that the majority did not remain there, would 
not affect, for the purposes of this case, the existence 
of that committee as a competent tribunal, but before 
the oath was administered, and before the testimony 
of the defendant was given, there must have been as 
many as eight members of that committee present. 

If you find that eight members were not present, 
x under the circumstances of which I have told you, or 
have a reasonable doubt that they were, then you 
need to go no further, because if you have a reason¬ 
able doubt of the existence of a competent tribunal in 
this case before which the testimony was given, your 
verdict should be “not guilty.” 

I am also taking from the record another excerpt which may 
be of interest: 

Mr. Hogan. Now, if the Court please, I move to 
strike out and withdraw from the consideration of the 
jury the testimony of the witness Thomas J. Walsh 
regarding customs or practices, or alleged customs or 
practices, of counting as peresent at meetings of Senate 
committees, Senators who, in fact, are absent and actu¬ 
ally not present. 

The Court. I overrule the motion, but my view is, 
and I shall so charge the jury, that members who are 
not actually present cannot be counted as present. I 
think their testimony is relevant as explaining the min¬ 
utes, or these papers said to be’ minutes. 

Also, as you are doubtless aware, the Court struck out the 
minutes of the Committee of December 21st, wherein at a 
meeting with only five present, the Committee, on that date, 
determined that six should constitute a quorum, pursuant to 
the standing rule of the Senate making it possible for a Com¬ 
mittee to fix as a quorum a number not less than one-third of 
its membership. The Court took the view that in order to fix 
a quorum, an actual quorum—at least eight—should have been 
present to impart validity to this action. 

Very truly yours, 

Leo A. Rover, 

United States Attorney. 
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APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Reply to Point I 

Although the Brief for Appellee erroneously asserts 
that 

“The only indication in the whole record that the 
defendant was indicted, tried, convicted and sen¬ 
tenced under the . . . District of Columbia Code 
is the notation on the heading of the indictment, 
. . (Brief for Appellee, pp. 8, 9). 

the fact is that, after expressing some doubts, the Gov¬ 
ernment practically concedes this to be true. Thus, at 


* There are other indications that the appellant was indicted, tried, con¬ 
victed and sentenced under the District of Columbia Code. For these references 
see Brief for Appellant, page 5, and the remarks of the trial judge at JA 271. 
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page 9 of the Government’s brief it is stated that the 
sentence imposed “may indicate .that the trial judge in¬ 
tended . . . the District of Columbia statute.” 

Nevertheless, it is the Government’s contention that 
the conviction herein may be sustained under either the 
District of Columbia Code or the United States Code; 
the Government further takes the view that whether the 
appellant’s conviction and sentencing was und^r the 
former or latter code is a point of minor relevance. In 
support of this view the Government urges that the ap¬ 
pellant was not prejudiced in either event since the sen¬ 
tence was a general one “well within the maximum . . . 
under either” code (Brief for Appellee, p. 9). This argu¬ 
ment is specious and, upon analysis, incorrect. 

The “general” sentence imposed herein indeed would 
be within the maximum under the United States Code 
if—as the Government would have this Court understand— 
the appellant had been indicted and tried for five separate 
crimes.* The authorities cited by the appellee (p. 9 of 
its brief) support no broader proposition. In each of the 
cases cited there were multiple count indictments and in 
each case the trial judge made it perfectly clear that the 
defendant was guilty of several separate crimes. 

In the instant case, though the indictment was divided 
into a separate counts it is clear that only one crime of 
perjury was involved since each count was proved by 
precisely the same evidence. Ulmer v. United States, 219 
F. 641, cert, denied 238 U. S. 628; Gebhart v. United States, 
163 F. (2) 962; O’Keith v. United States, 158 F. (2) 591; 
Barnes v. United States, 142 F. (2) 648; Michener v. John¬ 
ston, 141 F. (2) 171; Boykin v. United States, 73 App. D. C. 
378, 130 F. (2) 416; Bertsch v. Snook, 36 F. (2) 155. 

That the appellant stood trial for only one crime ap¬ 
pears not only from the authorities but otherwise. The 
trial court herein, invested with discretion in such matters 


* Count 2 of the indictment was dismissed, leaving only five counts at issue. 
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(Ammons v. King, 136 F. (2) 318), regarded that the ap¬ 
pellant had committed but one crime as appears from its 
statement at the time of sentencing: 

“The Court: In view of the fact that these re¬ 
maining five questions were asked of the defendant 
at approximately one and the same time, the Court 
will impose a sentence on the indictment and not on 
the individual counts” (J.A. 271, 272). (Italics 
added.) 

Moreover, an analysis of the indictment shows that 
in fact the appellant was charged substantially with but 
one crime, to wit, perjury in connection with his relation¬ 
ship to the Communist Party. Proof that the appellant 
participated in the activities of the Communist Party, as 
charged in one count, w*as partial proof of his membership 
in the Communist Party as charged in another. Proof 
that the appellant knew persons alleged to be Communists, 
as charged in one count, w*as partial proof of his participa¬ 
tion in Communist activities as charged in another. Proof 
that he endorsed Communism, as charged in one count, 
was indeed partial proof of all the other counts. It is clear 
that each of the counts of the indictment was inextricably 
interwoven with all of the other counts. Consequently, the 
pattern of proof was directed at the indictment and not 
at any specific count thereof. The common denominator of 
the indictment is the appellant’s alleged connection with 
the Communist Party. 

Thus the so-called “general” sentence was imposed for 
one crime and is clearly prejudicial to the appellant since 
it exceeds the prison term which could have been imposed 
had the appellant been tried under the United States Code. 

That the appellant could have been prosecuted under 
the general federal perjury statute is amply demonstrated 
in his main brief (pp. 5-16). The discussion of the O’Brien 
and Behrle cases in the Brief for Appellee (pp. 9 and 10) 
in no way advance the thesis announced in subheading a 
(p. 9) of that brief and this Court’s attention is respect- 
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fully directed to the discussion of those cases* at pages 
13-14 of the Brief for Appellant. It is perhaps noteworthy 
in connection with the discussion of those cases that this 
Court adopted language from United States v. Johnson, 
225 U. S. 405 to which the Government does not allude: 

‘‘The Codes are separate instruments and no cer¬ 
tain test can be adduced from pointing out particu¬ 
lar likenesses or differences. But the effect of 
separation is important and necessarily had its pur¬ 
pose. The Codes had in the main special spheres 
of operation and provisions accommodated to such 
spheres. There is certainly nothing anomalous in 
punishing the crime of murder differently in differ¬ 
ent jurisdictions. It is but the application of legis¬ 
lation to conditions” ( O’Brien v. United States, 
99 F(2) 368, 370). 

It is respectfully submitted that the “conditions” of per¬ 
jury' before a local police officer or police court in the Dis¬ 
trict of Columbia and perjury before a Congressional com¬ 
mittee inquiring into matters of general federal importance 
are not the same, especially since the Congressional com¬ 
mittee here involved was authorized to hold its inquiries 
anywhere in the United States (Government Exhibit 2, set 
forth as part of Appendix A to the Brief for Appellant). 

The suggestion contained in the Brief for Appellee 
(pp. 10-11)—that it is immaterial what statute the District 
Attorney had in mind when he drew the indictment so 
long as the charges were embraced by some statute in 
force—can be of no assistance to the Court in determining 
this appeal. No effort was made by the Government to 
conform the indictment to the proof; nor was there objec¬ 
tion by the Government at the conclusion of the evidence 
to the trial judge’s charge that “For the purpose of this 

* O’Brien v. United States, 69 App. D. C. 135, 99 F (2) 368 and Behrle 
v. United States, 69 App. D. C. 304, 100 F (2) 714 were companion cases and 
the decision in the latter case incorporates the decision in the former by refer¬ 
ence; both cases were concerned with alleged perjurious statements given to 
the District of Columbia police by two witnesses to the same crime. 
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case perjury is defined by the Code of Laws of the District 
of Columbia ...” (J.A. 256). 

The cases cited in the Brief for Appellee (at p. 11) are 
not directed at and do not support any argument made on 
this appeal. They support only the proposition that the 
Government should not be penalized for a mistake in citing 
the statute allegedly violated—if the proof conforms to 
some other statute generically and jurisdictionally its 
equal. But it has never been argued, on this theory, that 
the Government may be excused (or that the appellant 
should be prejudiced) if it mistakenly proceeds under a 
state or other local statute in place of a general federal 
statute. 

Here the Government proceeded under a local statute. 
If there were some other local statute more in harmony 
with the proof, the cases cited might be persuasive. It 
may well be proper for the government to receive the 
benefit of any statute of the same jurisdiction as that under 
which it initiated the prosecution. But a federal prosecut¬ 
ing officer cannot indict under a New York state perjury 
statute and then point to the existence of a general federal 
perjury statute in support of a conviction. 

Each of the cases relied upon by the government involve 
two federal statutes; none of them involve substitution of a 
general federal statute for a District of Columbia statute. 

Nor did the proof herein, in any event specify the 
general federal statute which is now sought to be relied 
upon. Moreover, it is clear that the oath administered to 
the appellant was authorized merely by a resolution of a 
single branch of the legislature and not by a law of the 
United States as required under 18 U. S. C. § 231 (J.A. 32; 
Government Exhibit 2; Brief for Appellant p. 6). 

For all these reasons it is respectfully submitted that 
the appellant was wrongfully compelled to go to trial and 
the resulting conviction herein was improper and should 
be reversed. 
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Reply to Point II 

The question of “quorum’’ is dealt with at pages 13-23 
of the Government’s brief. The issue raised by the trial 
court’s rulings and charge in this respect and the issue as 
formulated by the Government are in no way congruous. 
It follows that the arguments urged by the Government 
are largely irrelevant and pitched to issues not raised by 
this appeal. 

The determination below rested on the materiality of 
certain evidence. Thus, the ruling and charge in respect 
to the problem of “quorum” determined, as a matter of 
law, that proof of the presence or absence of a quorum of 
the House Committee at the time the appellant was sworn 
and testified was not material and not to be considered if 
the jury found (a) that a quorum was in attendance at 
the convening of the committee and (b) that no member of 
the committee made a point of lack of quorum (J.A. 174, 
259). 

The major contention of the Government does not look 
to support the determination below on the theory of 
materiality at all; instead the Brief for Appellee argues 
in terms of admissibility of evidence: 

“It is the Government’s contention that the legis¬ 
lative records of proceedings by a legislature in a 
committee thereof are unimpeachable and cannot be 
assailed even in a judicial proceeding by means of 
extrinsic evidence” (Brief for Appellee, p. 15 and 
see pp. 13, 14). 

This contention, though outside the area of this appeal, 
should be disposed of before passing on to the lesser argu¬ 
ments made by the Government. 

It must be noted that under the ruling below, proof of 
the absence or presence of a quorum when the appellant 
was sworn and testified, whether by evidence which im- 
pached committee records or, indeed, by the official records 
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of the committee itself, was not to be considered by the 
jury. This is not without significance since the appellant 
did in fact utilize the official committee records for that 
very purpose. 

Thus, the transcript of the hearings before the House 
Committee (Government Exhibit 6) disclosed a roll call 
of the members just prior to the advent of the appellant 
to the witness chair.* Under the ruling below, the outcome 
of such a roll call was immaterial. 

The extrinsic evidence presented was not objected to by 
the Government as inadmissible at the trial. The objection 
asserted presently, even if timely made, is basically un¬ 
available and unavailing. Though Wigmore acknowledges 
that there is a rule of law prohibiting the impeachment of 
official records under certain circumstances, an understand¬ 
ing of the reason for the rule is helpful in determining its 
applicability. In this connection Wigmore observes that 
there are two reasons for invoking the rule. Where the facts 
contained in the record involves the rights and duties of 
many persons, if the record was impeachable “all rights 
of innumerable parties affected by this fact might be 
doomed to perpetual instability . . .” The second reason 
for invoking the rule is where the facts contained in the 
record involve matters which would be difficult to prove 
aliunde the record and the original records, as such, are 
easily lost. Here Wigmore observes that to be unimpeach¬ 
able “the official statement should be especially trust¬ 
worthy [and] the ordinary evidence subsequently available 
should be especially untrustworthy or scanty . . .” 4 Wig¬ 
more (3rd Ed. 1940) § 1348, pages 678-9. 

The first such reason affords no basis for invoking the 
rule herein since no attack on the validity of the Taft- 
Hartley law is involved; consequently innumerable rights 

* Chairman Hartley and Frank MacArthur, Clerk to the Committee, both 
testified that the regular procedure of Committee, as disclosed in Government 
Exhibit 6, “in effect” constituted a roll call; at page 15 of its brief, the 
Government erroneously attributes this characterization to the appellant. 
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would not be doomed to perpetual instability. Nor is the 
second reason suggested by Wigmore available in support 
of the Government’s thesis. The facts here involved were 
not difficult to prove aliunde the official record. If a large 
body of legislators had to be summoned some such difficulty 
would have been apparent. Here only a handful of men 
were necessary. The best evidence on the subject of 
quorum was available from the thirteen members of the 
House Committee who actually took the stand. These 
persons all remembered the occasion of the Committee 
hearing and could have supplied the most trustworthy evi¬ 
dence on the point involved. Certainly their evidence could 
not be considered scanty, while the official records, with 
one exception, were silent on the subject. 

Therefore, it is submitted that though the rule proscrib¬ 
ing the impeachment of official records exists in some 
circumstances the reasons for invoking the rule do not 
exist here. 

Nor do the precedents cited by the Government (Brief 
for Appellee, pp. 19-21) support the proposition that, in 
a criminal case, an official record may not be impeached 
(especially since the reasons for the proposition do not 
here exist). 

The decisions relied on by the Government, with one 
exception, involved efforts, in civil litigation, to invalidate 
duly enrolled legislation because another official record 
evidenced some earlier impropriety in the Congressional 
history of the legislation. Under such circumstances, the 
Court mindful of the reliance placed on legislation osten¬ 
sibly properly passed and mindful of the need to secure 
rights vested as a result thereof, refused to peer beyond 
the last in a sequence of official records. As a result the 
respect for some official records gave way in the face of 
other official records. Sound considerations of public policy 
support such a doctrine. In the leading case of Field v. 
Clark f 143 U. S. 649 (cited at p. 19 of the Government’s 
brief), it was actually held that what appeared in the 
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Congressional Journal must give way to the policy favor¬ 
ing the constitutionality of legislation. 

In criminal cases the policy embodied in the presump¬ 
tion of innocence dominates and overcomes the rule of law 
which sometimes proscribes the impeachment of official 
documents.* 

The subject was discussed in the decision of In the 
Matter of James Devine, 21 Howard’s Practice Reports 80 
(N. Y. 1860) previously cited in the Brief for Appellant 
(p. 30). This was the case of a prisoner convicted of 
perjury. He was brought before the Court on a Writ of 
Habeas Corpus and there offered proof aliunde the Commit¬ 
ment to show that it was fatally defective because only two 
of the required three Justices were in attendance. Quoting 
from the decision: 

“These proofs were objected to by the Assistant 
District Attorney on the ground that ... I could 
not go behind the Commitment; . . . and [it] could 
not be impeached . . . 

“The questions then are—1st. Has the prisoner a 
right. .. thus to impeach the Commitment? . . . 

“I think the questions must be answered in the 
prisoner’s favor ...” (21 Howard’s Practice Re¬ 
ports 80, 81). 

The Court then asks: 

“. .. how could the prisoner . . . show that the court 
was illegally constituted and had no jurisdiction, 
except in the way he has done by proof aliunde the 
writ or Commitment? 

“The prisoner could hardly estop himself from the 
right of showing at any time, and at all times, a total 
want of jurisdiction.” (21 Howard’s Practice Re¬ 
ports 80, 81.) (Italics added.) 

* United Staten v. Walsh, 22 F. 644 an ancient federal expression on the 
subject is not to the contrary; that decision• expressly held that the official 
record could be impeached by a special legal proceeding to correct it. This 
opportunity is not available in the instant case. 
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In other words, criminal cases present another instance 
where sound consideration of public policy outweigh the 
policy of according official records a certain degree of 
sanctity and finality. 

It appears then that the rule against impeaching official 
records can not always be invoked even in civil cases; in 
criminal cases the presumption of innocence is an ex¬ 
pression of public policy which overcomes the rule,— 
particularly where no constitutional question hangs in the 
balance. Moreover, it is unimportant that the records of 
the House Committee could or could not be impeached 
since even the evidence contained in official records was 
excluded from the province of the jury. 

Though the main burden of the Government’s argument 
is misdirected, even the lesser arguments miss the target. 

Argument in support of the trial judge’s ruling is 
found in the Brief for Appellee only at pages 16-18 and 
at page 22. The tenor of the first argument is that parlia¬ 
mentary rules of the House of Representatives determine 
that a committee thereof is validly constituted, for all 
purposes, once duly convened unless its meeting is inter¬ 
rupted by a recess, adjournment or point of lack of quorum 
officially recognized by the Chair. Since none of these 
circumstances eventuated, the Government concludes that 
the appellant testified before a competent tribunal as re¬ 
quired by the provisions of Title 22, § 2501 D. C. Crim. 
Code. 

On its face, this argument is plausible enough. If the 
Congress could not determine its own procedures without 
fear of attack from dehors the legislature, its ultimate 
function of legislating would be frustrated. No person 
could rely on statutory enactments if thereafter strangers 
to the Congress could challenge the propriety of committee 
action or floor proceedings and so set aside or threaten 
to upset legislation otherwise valid. Quite properly the 
Government’s Brief concludes: 
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“Thus it follows that insofar as the Committee and 
the House of Representatives itself are concerned, 
the proceedings of the Committee . . are valid and 
final, and the actions of the Committee could not be 
contested, . . .” (Brief for Appellee, p. 17). 

This conclusion is supported by and follows from the 
reasoning in Field v. Clark, 143 U. S. 649 cited at page 19 
of the Government’s Brief. 

On the other hand the citation of Hinds’ Precedents 
(Brief for Appellee, p. 17) are hardly appropriate even 
for this proposition.* Since they offer no guidance where 
the problem is to ascertain the competency of a tribunal 
as respects a perjury prosecution, and at most concern 
themselves with the validity or finality of legislative action, 
they must be disregarded. 

If the appellant sought to set aside the Taft-IIartley 
law on the basis of a lack of quorum of the House Com¬ 
mittee the arguments, if not the authorities, appearing in 
the Government’s Brief would properly foreclose him. 
Appellant however is not attacking Congressional or com¬ 
mittee procedures for this or any purpose. His position 
is that though these procedures may be valid “insofar as 
the Committee and the House of Representatives are con¬ 
cerned,” they do not determine the competency of a 
tribunal in a perjury case where a stranger to the Congress 
is involved. This latter situation being in the nature of 
a judicial proceeding must conform to traditional standards 
defining the crime of perjury. 

* 1 Hinds ’ Precedents $ 563 pertains to the attempt of H. A. DuPont to 
be seated as United States Senator for the State of Delaware on the basis of 
an uncertain election by a joint session of the Delaware Legislature. The 
problem presented to the Congress was whether ex parte affidavits by members 
of the State Legislature could contradict Journal Entries of that body. The 
matter was referred for consideration to the United States Senate Committee 
on Privileges and Elections. The majority report of that committee recom¬ 
mended that the Delaware Legislative Journal was conclusive and that DuPont 
was therefore to be seated. Anti-climatically, after two months debate, the 
majority report was rejected. 

. The Precedents noted in Vol. 4 of Hinds are inconsequential since for the 
most part parliamentary tactics of delay were defeated by upholding the 
Journal of the House as against the recollections of individual members 
thereof. 
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The argument is made that the time within which lack 
of quorum could be raised has long since expired and thus 
is not available to the appellant as a matter of defense. 
It is sufficient to note that the appellant never had standing 
to raise the point at any time since he was never a member 
of the Committee nor of the Congress.* 

The Government’s attempt to distinguish the case at 
bar from the authorities cited by the appellant (Brief for 
Appellant, pp. 29-34) on the ground that the cited cases 
all involved a lack of quorum at the inception of the hear¬ 
ing or trial, rather than at a subsequent time fails for 
two reasons at least. First, the cases of Rex v. Allen (1925), 
1 D. L. R. 57 (Manitoba K. B.), Reg. v. Lloyed (1387), 
19 Q. B. D. 213, and Rex v. Rulofson (1908), 14 Can. C. C. 
253** cited by the appellant (Brief for Appellant, pp. 33-4) 
were cases in which the tribunal was properly constituted 
to begin with and thereafter became incompetent by reason 
of the departure from the room of one of two necessary 
officials. Second, if as the cases cited by the appellant hold 
and if, as the Government concedes, a point of quorum may 
be raised outside the tribunal with respect to the absence 
of a quorum at the inception of the tribunal’s meeting, there 

* With reference to the appropriate time within which point of no quorum 
mar be raised, the Government attempts to distinguish from the case at bar 
the authority of 56 Cong. Rec. 6689 ct seq. Curiously enough the incident 
there recorded (and which occurred on May 17, 1918) was one in which no 
point of lack of quorum was raised in the Committee. Yet the objection was 
sustained by the ruling of the Speaker as cited at page 29 of the Brief for 
Appellant. The dialogue on the floor of the House at that time, though deleted 
from the Brief for Appellant, is enlightening: 

“Mr. Carter of Oklahoma: I wanted to ask whether objection was 
made by anybody who attended. 

Mr. Houston: There was no objection made to the want of a quorum 
at any time; it was satisfactory to the Committee.” 


“Mr. Sanders: No point of no quorum was raised in the Com¬ 
mittee. ’ ’ 

• ••••• 

“Mr. Saunders of Virginia: The point of no quorum was never 
raised in the Committee on Territories in this connection.” 56 Cong. 
Rec. 6689. 

# * The citations of these cases at pages 33-4 of the Brief for Appellant 
failed to prefix the years 1925, 1887 and 1908 respectively. 
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is not reason in logic or policy for a contrary determina¬ 
tion with respect to the absence of a quorum at the time 
the witness testified. 

This brings us directly to the case of United States v. 
Stewart (District Ct. Dist. of Columbia, November 20,1948, 
Crim. No. 47138) which the Government cites approvingly 
as supporting the determination herein. Part of the charge 
of Judge Bailey in that case is set forth (Brief for Ap¬ 
pellee, p. 22) and somehow leads the Government to the 
following conclusion: 

“A comparison between the charge given by Judge 
Curran in the case at bar . . ., and the charge given 
by Judge Bailey in the Stewart case . . . will show 
agreement between these judges in every detail” 
(Brief for Appellee, p. 22). 

The comparison thus invited does not bear out the con¬ 
clusion of the Government. Indeed a juxtaposition of the 
two charges persuasively reveals the need for a reversal 
herein. 

Judge Bailey’s charge* reads: 

“In this case, the Committee being composed of 
fifteen, before there could be a meeting of the Com¬ 
mittee there must have been present at least eight 
members of that Committee, physically in the Com¬ 
mittee room. 

If such a Committee so met, and thereafter during 
the progress of the hearing some of them left tempo¬ 
rarily or otherwise, no question was raised as to the 
lack of quorum, then the fact that the majority did 
not remain there, would not affect, for the purpose 
of this case, the existence of that Committee as a 
competent tribunal, but before the oath was adminis¬ 
tered, and before the testimony was given, there must 
have been as many as eight members of that Com¬ 
mittee present.” (Brief for Appellee, Appendix B, 
pp. 29-30.) 

* The Government explains in a footnote that the file in the Stewart case, 
now reposing in the National Archives, does not contain a transcript of the 
charge but contains only a copy of a 1928 letter from a former United States 
Attorney which includes fragments of the charge. 
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Judge Curran ’s charge is significantly different as ap¬ 
pears from that part thereof which has been here italicized: 

“In this case the Committee being composed of 
25, before you could have a meeting of that Com¬ 
mittee there must have been physically present at 
least thirteen members of that Committee, in the 
committee room. If such a Committee so met, that 
is, if thirteen members did meet at the beginning of 
the afternoon session of March 1, 1947. and there¬ 
after during the progress of the hearing some of 
them left temporarily or otherwise and no question 
was raised as to the lack of quorum, then the fact 
that the majority did not remain there would not 
affect, for the purpose of this case, the existence of 
that Committee as a competent tribunal provided 
that before the oalh was administered and before 
the testimony of the defendant was given there were 
present as many as thirteen members of that Com¬ 
mittee at the beginning of the afternoon session” 
(J.A. 259-260). 

An examination of the two excerpts hereinabove quoted 
reveals an identity of language in every respect which is 
here wwimportant and a difference in language in the sole 
respect which is of major relevance. The differences of 
language cannot be explained away as necessary to adapt 
the language of the Stewart charge to the facts of the 
Christoff el case. 

The differences in language between the two charges are 
as follows: 

a. Twice adding to the Christ off el charge a phrase 
which does not appear in the Stewart charge, to 
wit, “at the beginning of the afternoon session...”. 

b. Changing “but before the oath was administered” 
to “provided that before the oath was adminis¬ 
tered”. 

An analysis of the language in the Stewart charge con¬ 
clusively demonstrates that an indictment for perjury will 
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not lie unless it is proved that the oath was administered 
and the testimony taken in the physical presence of a 
quroum of the House Committee. 

The Stewart charge clearly requires a quorum to be 
present at some time. The question remains, “When must 
the quorum be present?” The Stewart charge directly 
answers this question. 

Assume for the sake of argument that a quorum of a 
committee of the House of Representatives met and that 
the first order of business was the hearing of testimony. 

The Stewart charge and all authorities recognize that 
before the committee could validly meet a quorum had to 
be actually and physically present. That circumstance 
being here assumed, one part of the Stewart charge here¬ 
inabove quoted is entirely unnecessary. Under the hypo¬ 
thesis it would not be necessary to charge as did Judge 
Bailey in the Stewart case that “but before the oath was 
administered and before the testimony of the defendant 
was given there must have been as many as eight members 
of that committee present.” By hypothesis the quorum 
existed at the time the witness assumed the chair. 

Thus the appearance of these words in the charge must 
contemplate a situation where a committee meets and the 
first order of business is something other than the testi¬ 
mony of witnesses. Under such circumstances the super¬ 
fluous language above noted would no longer be superfluous 
and its meaning becomes clear. 

If a committee met and a quorum was actually physically 
present it would not affect the transaction of the com¬ 
mittee’s business if some members of that quorum left the 
room provided always that no point of lack of quorum was 
raised. However, if the committee advanced in its agenda 
and sought to take testimony from witnesses it could do 
so only if “before the oath was administered and before 
the testimony ... was given” a quorum was present. 

Viewed in this light the Stewart charge clearly means 
but one thing, namely, that perjury can lie only when the 


16 


oath is administered and the testimony taken before an 
actual quorum of members of the committee. 

To the question “When must the quorum be present?”, 
there is another confirming answer. The Stewart charge 
states that “before the oath was administered and before 
the testimony of the defendant was given there must have 
been [a quorum] of that committee present”. If by this 
language it was meant to say that it was sufficient to have 
a quorum present at some time prior to the administration 
of the oath then the statement that a quorum had to be 
present before the testimony was taken is absolutely un¬ 
necessary. In the sequence of events every moment in time 
prior to the administration of the oath is also prior to the 
taking of testimony. The Stewart charge then is clear. 
Not only must a quorum be present before the oath is 
administered but after as well since a quorum must be 
present before the taking of testimony and this occurs 
after the administration of the oath. 

In this fashion it is again demonstrated that the time 
when quorum must be present as defined by the charge in 
the Stewart case is the time when the oath is administered 
and when the testimony is taken. 

This analysis of the language of the Stewart charge is 
confirmed by the very authority which the Government 
relies on. In 6 Cannon's Precedents of the House of Repre¬ 
sentatives, Section 345 (cited in the Brief for Appellee, 
p. 22, footnote 12) appears the following: 

“345. The case of Robert W. Stewart, continued. 

In order to support a charge of perjury it must be 
shown that a quorum of the committee of investiga¬ 
tion was present at the time the offense was com¬ 
mitted ” (p. 491). (Italics added.) 

The time when the offense is committed is the time 
when the oath is administered and violated by perjurious 
testimony. 

In ruling and charging that it was immaterial whether 
or not a quorum of the House Committee was present at 
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the time that the appellant herein took the oath and gave 
the testimony the court below erred. 

From all of the foregoing it is a fair conclusion that 
the decision below was predicated on one of the presump¬ 
tions discussed in the Brief for Appellant and not “upon a 
solid foundation of fact.” The only facts proved by the 
Government in connection with “quorum” are the fact 
that a quorum appeared at the beginning of the House 
Committee meeting and the fact that no point of quorum 
was raised. 

It has been heretofore demonstrated that the fact of 
“quorum” at the time the appellant was sworn and testi¬ 
fied was an essential element of the Government’s proof. 
This fact was not proved; every sign points rather in the 
direction of its being presumed. It is thus a patent non- 
sequitur for the Government to conclude: 

“Accordingly, the presumption of innocence ac¬ 
corded to every defendant in a criminal case was 
completely overcome by proof beyond a reasonable 
doubt that the testified af a valid meeting of the 
Committee” (Brief for Appellee, p. 23). 

Presumptions, in criminal cases especially, cannot be 
substituted for proof. And in cases which arise from 
allegations of criminal misconduct before Congressional 
Committees the rule is clear. Thus when Harry F. Sin¬ 
clair was convicted of a contempt of Congress and the 
Government argued that the pertinency of questions ad¬ 
dressed to him was presumed, the Supreme Court went out 
of its way to disabuse the Government of the idea: 

“Appellant earnestly maintains that the question 
w’as not shown to be pertinent to any inquiry the 
committee was authorized to make. The United 
Slates suggests that the presumption of regularity 
is sufficient without proof. But, without determin¬ 
ing whether that presumption is applicable to such 
a matter, it is enough to say that the stronger 
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presumption of innocence attended the accused at 
the trial. It was therefore incumbent upon the 
United States to plead and show that the question 
pertained to some matter under investigation” 
(Sinclair v. United States, 279 U. S. 263, 296-7). 
(Italics added.) 

As to the purported policy argument of the Government 
that a witness will turn the truth ‘on and off” according to 
the presence or absence of a quorum (Brief for Appellee, 
p. 23), it may be observed that only the most astute of 
witnesses would know what constitutes a quorum of a 
particular committee and at the same time be able to main¬ 
tain a perpetual inventory of the members of a Con¬ 
gressional Committee while responding to questions. This 
would be an utterly impossible task for thhe average 
witness. 

More realistically a Committee, through its duly ap¬ 
pointed officers, clerks and attendants, could check to insure 
the presence of a quorum during the testimony of a witness. 
In the event that a quorum is failing at any given moment, 
it would be relatively simple and honest to halt or suspend 
the hearings until a quorum could be reconvened. 

Appellant submits that in view of the abuses to which 
individuals have been exposed by current practices of 
legislative investigating committees, the least that should 
be required of such committees, out of deference to the 
entire Congress, if not individual witnesses, is that they 
respect their own requirement and policy for action by 
quorum. The power to compel testimony and disclosures 
of intimate private beliefs and affairs carries with it the 
necessity of solemnizing the oath by the active participa¬ 
tion of the maximum and not the minimum number of those 
authorized to hear the testimony. Otherwise, the awful 
power to compel disclosure can be captured by a few, or 
indeed, one individual, free from check, control, supervision 
or appeal. This court, should reverse the ruling below 
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which would permit a single member of the committee to 
harass a witness, unchecked by a chairman who might rule 
on the propriety of questions or by colleagues whose 
presence might deter an overzealous inquisitor. 

Reply to Point 111 

The Government’s brief states: 

“. . . the trial judge was justified in denying the 
motion to disqualify the jury panel, since objections 
to the qualifications of a jury panel must be sup¬ 
ported by evidence . . . ” (Brief for Appellee, p. 24). 
(Italics added.) 

The appellant did not object to the qualifications of the 
jury panel; the appellant objected to investigation of mem¬ 
bers of the panel by the Federal Bureau of Investigation 
and to the fact that information obtained as a result of the 
investigation was denied to the appellant. 

The sheets on which the information was contained were 
before the court and in full view. An agent of the Federal 
Bureau of Investigation was seated with Government 
counsel. The Court had no way of knowing whether such 
an investigation as is alleged was made or what was con¬ 
tained on the pages referred to by counsel. The trial judge 
made no inquiry of Government counsel as to these matters 
and the Government counsel did not volunteer information 
about or a denial of the charge. Though no proof of the 
charge was made, none was needed since the pages on 
which the information appeared was available for inspec¬ 
tion by the Court. 

Even at this late date no denial is made that the Jury 
Panel was investigated. 
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CONCLUSION 

For all of-.the reasons herein stated, the judgment 
% should be reversed. 
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